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Abstract: This brief summary is based on the author’s presentation held on the 8th October 

2020 on the international conference titled “Straf- und bußgeldrechtliche Verantwortung 

von Unternehmen insbesondere im Kartell- und Datenschutzrecht de lege lata und de lege 

ferenda” organised by the University of Heidelberg and the University of Miskolc. The 

study gives a short introduction to the comparison of the Directive (EU) 2019/633 on unfair 

trading practices in business-to-business relationships in the agricultural and food supply 

chain and the Hungarian regulation on the unfair practices of distributors. 
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The European Parliament and the Council adopted a new directive on unfair trading 

practices in business-to-business relationships in the agricultural and food supply 

chain in April 2019 (hereinafter referred to as ‘the Directive’).1 The Directive fol-

lows a minimum harmonisation approach, so Member States may adopt or maintain 

national rules which go beyond the unfair trading practices listed in the Directive, 

which was preceded by a more than one decade-long period of preparation and 

negotiation.2 Superior bargaining power, economic dependence, dominance and 
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documents in connection with the topic: COM(2009) 591 – Communication from the 

Commission to the European Parliament, the Council, the European Economic and Social 

Committee and the Committee of the Regions – A better functioning food supply chain 

in Europe; 2008/2175(INI) – Report on the Food prices in Europe; 2013/C 227 E/03 – 

European Parliament resolution of 19 January 2012 on the imbalances in the food supply 

chain; COM/2013/037 – Green Paper on Unfair Trading Practices in the Business-to-

Business Food and Noon-food Supply Chain in Europe; COM(2014) 472 – Communica-

tion from the Commission to the European Parliament, the Council, the European Eco-
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market concentration are all issues that can be heard of when speaking of competi-

tion in the agricultural and food supply chain. It is undoubtful that there are many 

existing problems coming from the globalisation of food systems. The most serious 

losses are faced by agricultural producers, small and medium-size enterprises who 

although fulfil a significant role in the food supply chain, but they experience severe 

challenges in their relationship with giant food processors and retail chains.3, 4 As 

the Directive says: „Within the agricultural and food supply chain, significant im-

balances in bargaining power between suppliers and buyers of agricultural and 

food products are a common occurrence. Those imbalances in bargaining power 

are likely to lead to unfair trading practices when larger and more powerful trading 

partners seek to impose certain practices or contractual arrangements which are 

to their advantage in relation to a sales transaction.” 5 This brief synopsis aims to 

provide some comparative aspects of the Directive and the Hungarian regulation in 

force, in particular the questions of scope rationae personae, scope rationae mate-

riae, listed practices and sanction system. Before the merits, a few thoughts are 

presented regarding EU competition law, and after the comparison there are some 

statistical data of the Hungarian enforcement of the regulation. Finally, a conclu-

sion is drawn up. 

Competition law instruments of the European Union, i.e. the rules on the abuse 

of an undertaking of a dominant position (Article 102 TFEU) are not appropriate 

tools for handling this specific situation within the food supply chain. Although the 

market gets more and more concentrated, based on the market shares of food retail-

ers the conditions required for the applicability of Article 102 TFEU are not ful-

filled.6 Not only the EU rules, but also the national rules on the abuse of the domi-

nant position are not suitable.7 Sui generis, specific norms are needed in order to 

handle the imbalances of the food supply chain. Until the adoption of the Directive, 
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no such regulation existed on EU level, but the member states have had different 

regulatory solutions on national level. 

Twenty member states have some type of regulation in connection with unfair 

trading practices: there are 8 countries with cross-sector legislation: for example 

Germany. And there are 12 countries with specific legislative instruments applica-

ble to the food supply chain. This group also includes Hungary.8 

In Hungary, Act XCV of 2009 regulates the prohibition of unfair distributors’ 

practices against suppliers concerning agricultural and food products (hereinafter 

referred to as ‘the Act’). The Act came into force on 1st January 2010. We can see 

that the sector-specific UTP-regulation in Hungary has a past of more than then ten 

years without any regulatory obligation coming from the European Union. The title 

of the Act mentions distributors, but the scope ratione personae covers the relation-

ship of producers, processors, and traders. The previous ones are natural persons 

producing or processing agricultural and food products (including primary produc-

ers, sole proprietors and family farmers), legal persons, organisations without legal 

personality, as well as producer organisations and producer groups. The latter ones, 

i.e. the traders (distributors) are natural persons, legal persons, organisations with-

out legal personality who sell on agricultural and food products without transfor-

mation or processing, or who sell them to the final consumer, as well as third party 

operators providing services to such a person or organisation in connection with the 

purchase or sale of the product and in the course of this having a direct business 

relationship with the supplier of the product. There are no turnover thresholds, the 

scope ratione personae is not narrowed further. On the contrary, the Directive de-

termines turnover thresholds regarding the scope ratione personae. It has to be men-

tioned that the Hungarian Act only prohibits the unfair trading practices of distrib-

utors (retailers) against suppliers. In contrary, the Directive covers the unfair trad-

ing practices of all actors in the food supply chain: not only of the distributors, but 

also of the wholesalers and processors against suppliers. As a consequence of these, 

we can say that the scope ratione personae of the Directive is narrower in one as-

pect, because the Hungarian Act does not differentiate according to turnover thresh-

olds, but it is wider in another aspect, because the Directive not only covers the 

conduct of retailers contrary to the Act. 

My opinion is that The Hungarian legislator will not and does not have to change 

the Act’s scope ratione personae in connection with the turnover threshold deter-

mined by the Directive, but has to expand the protection of suppliers even against 

the wholesalers and processors. The reason for the previous one is the well-func-

tioning enforcement mechanism of the Act, which should not be bothered by nar-

rowing the scope regarding the turnover thresholds. Another reason is the follow-

ing: if the suppliers with higher turnovers were excluded from the scope of the Act, 
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the regulation could get counter-productive, because the traders would rather pur-

chase the products from the suppliers that does not fall within the scope of the Act.9 

The scope ratione materiae is also different. The Hungarian Act refers to Article 

2 of the regulation no. 178/2002 on laying down the general principles and require-

ments of food law, which says that ‘food’ (or ‘foodstuff’) means any substance or 

product, whether processed, partially processed or unprocessed, intended to be, or 

reasonably expected to be ingested by humans. To this definition the Act adds that 

those products fall under its scope ratione materiae that – in order to be sold to the 

final consumers – do not require further processing. According to the Directive, the 

scope covers agricultural and food products, which are products listed in Annex I 

to the TFEU as well as products not listed in that Annex, but processed for use as 

food using products listed in that Annex. There are several differences. I would like 

to mention two of them. For example, the Directive’s scope covers all live animals, 

the Act’s scope does not cover live animals, unless they are prepared for placing on 

the market for human consumption. The Directive’s scope covers unmanufactured 

tobacco and tobacco refuse, although the Act’s scope does not cover tobacco and 

tobacco products. In my opinion, the Hungarian legislator would have to change 

the Act’s scope ratione materiae, in order for the Hungarian law to be in line with 

the Directive. 

Nevertheless, we cannot forget that there is another act which regulates signifi-

cant market power in Hungary: it is Act CLXIV of 2005 on Trade. It is a general 

act compared with the above-mentioned sector-specific act. According to this gen-

eral act, the abuse of significant market power against the suppliers is forbidden; 

its scope covers all types of products that are the objects of sale between traders 

and suppliers, with the exception of the products covered by the sector-specific act. 

It is the conclusion of lex specialis derogat legi generali. The question arises: Is it 

appropriate that in order for the Hungarian law to comply with the Directive, two 

different Hungarian acts would include the rules of the Directive? The scope ra-

tione materiae of the sector-specific act would cover the products already covered, 

but the scope ratione materiae of the general act would cover the new products that 

should be covered as a consequence of the rules of the Directive. In my opinion, it 

would not be a proper solution, therefore the modification of the sector-specific 

would be needed regarding its scope ratione materiae. 

Concerning the most important part of the regulation, we can explore significant 

differences in connection with the list of unfair trading practices. In the Directive 

there are 15 practices listed: 9 of them are on the black list, so they are prohibited 

per se, 6 of them are on the grey list, which are prohibited, unless they have been 

previously agreed in clear and unambiguous terms in the supply agreement or in a 

subsequent agreement between the supplier and the buyer. The Hungarian Act does 

not apply a differentiation like this. If we look at the way of formulation of the 

Directive’s and the Act’s wording, we can conclude that the Directive is formulated 

in a much more general way than the Hungarian Act. The regulation of the latter 

 
9  FIRNIKSZ: ibid. p. 277. 
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one is casuistic, more detailed with its 28 different unfair distributors’ practices. 

There are three listed practices in the Directive that cannot be corresponded to any 

of the unfair practices of the sector-specific Act. These are the following: 

1. “the buyer unlawfully acquires, uses or discloses the trade secrets of the sup-

plier within the meaning of Directive (EU) 2016/943 of the European Parlia-

ment and of the Council; 

2. the buyer threatens to carry out, or carries out, acts of commercial retaliation 

against the supplier if the supplier exercises its contractual or legal rights, 

including by filing a complaint with enforcement authorities or by cooperat-

ing with enforcement authorities during an investigation; 

3. the buyer requires compensation from the supplier for the cost of examining 

customer complaints relating to the sale of the supplier’s products despite the 

absence of negligence or fault on the part of the supplier.” 

These practices shall be added to the Hungarian Act so that it can be in accord-

ance with the Directive’s minimum harmonisation approach. Although if we were 

permissive, a listed practice in the Hungarian Act may be appropriate for the third, 

above-mentioned practice. According to the Hungarian Act: it is unfair for distrib-

utors to require the use of services that are not requested by the supplier or that do 

not serve his/her interests, or to charge the supplier for these services based on any 

(legal) title. One of the elements of the second practice, ‘the threatening’ appears 

in a practice listed in the Hungarian Act, nevertheless the prohibition in the Hun-

garian regulation refers to cases where the different types of threats take place in 

order for the distributor could reduce the purchase price despite the protest of the 

supplier. In my opinion, all the other 12 practices listed in the Directive can be 

found in some form in the Hungarian Act, therefore only minor amendments are 

needed in the latter one. 

Concerning the sanction system, the Directive says that the Member States shall 

ensure that each of their enforcement authorities has the necessary resources and ex-

pertise to perform its duties, and shall confer on it the power to impose, or initiate 

proceedings for the imposition of fines and other equally effective penalties and in-

terim measures on the author of the infringement, in accordance with national rules 

and procedures. There are five other powers which are needed to be ensured for the 

enforcement authorities in favour of the efficient enforcement.10 The Member States 

can establish their own sanction system that is suitable for their legal traditions, i.e. 

different sanction systems can coexist next to each other in the Member States. Let 

us look at a few characteristics of the Hungarian Act’s sanction system. 

It can be divided into two parts: first, if the enforcement authority, i.e. the Na-

tional Food Chain Safety Office (an administrative body) finds an infringement, it 

informs the trader before making a final decision that he can make a commitment 

statement within ten days to bring his conduct into line with the provisions of the 

law; second, if this does not happen, the enforcement authority imposes a fine.11 

 
10  Directive, Article 6. 
11  Act, 6. §. 
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There are some cases where a fine is imposed without the possibility of submitting 

a commitment statement.12 During the examined nine years, 206 infringements took 

place on the basis of public data: the majority of these can be considered as viola-

tions of substantive law, which are covered by the Act, Section 3(2), and there are 

some cases of procedural violations, typically failure to provide information. With 

regard to the total number of cases, we can conclude that the procedures were closed 

with the imposition of a fine in about 70% of the cases, while a commitment state-

ment was made in about the remaining 30% of the cases. The data show that judicial 

review proceedings have been initiated in respect of 45 administrative proceedings, 

representing approximately 22% of cases. If we look at the level of fines imposed, 

it is clear that 2011 and 2012 stand out, as more than one billion forints of fines 

were imposed in both years. In 2013, it fell to approximately HUF 215 million, and 

only year 2015 (HUF 224 million) and 2016 (HUF 227 million) could approach it. 

In 2014, a record low total amount of fine of HUF 6.5 million was imposed. Starting 

from 2017 (HUF 81 million), a slow increase can be observed, as both 2018 (HUF 

108 million) and 2019 (HUF 166 million) exceeded the previous years. 

All in all, there are some changes needed in order to implement the EU Directive 

appropriately, but we can say that the fundamentals of the Hungarian Act are ade-

quate. The enforcement mechanism works with the predominant feature of apply-

ing financial sanctions, i.e. fines. The EU Directive is not going to bring significant 

transformation in the Hungarian sector-specific regulation of unfair trading prac-

tices in the agricultural and food supply chain. 
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