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1. Introduction

A lawyer is assigned a constitutional duty to provide professional legal assistance
to persons. Guaranteeing a person to receive such assistance, the state sets higher
qualification requirements for applicants for the status of the lawyer. When consid-
ering the nature of the legal status of the lawyer the emphasis is put on the question
of the order of acquisition of such status. At the same time, we must note that one
of the prerequisites for the person access to the legal profession is passing the qual-
ification examination. The relevance of the study is shown in the fact that the quali-
fication exam is regarded as contender’s dropout condition, who are not able to
carry out professional activities on the provision of adequate legal assistance to
persons appropriate in the future.

The problem of determining the legal nature of the qualification exam as one of
the conditions for obtaining the status of lawyer has been the subject of a number
of scientists’ research. Among the scholars who have examined some aspects of
this problem, one should distinguish the works of V. I. Golovanov, M. A. Kosarev,
M. S. Kosenko, N. A. Kudryavtseva, R. G. Melnichenko, S. F. Safulko, M. B.
Smolensky and others. At the same time, nowadays a sufficient number of contro-
versial issues remain in this area.

The purpose of this article is to analyze the legal nature of the qualifying exam-
ination as a condition for obtaining the status of lawyer. The main tasks of the au-
thor are as follows: to reveal the essence of the conditions of access to the legal
profession as the person’s passing of qualification examination; to analyze theoret-
ical approaches and norms in the Ukrainian legislation and foreign legislation regu-
lating this issue; and to formulate one’s own attitude to the procedure of passing
the qualification test as a condition for obtaining the status of the lawyer on the
basis of the analysis.
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2. Qualification exam as a condition of obtaining the status of lawyer
in Ukraine

A mandatory condition for obtaining the status of Ukrainian lawyer is passing the
appropriate qualification examination. It should be noted that in the legal literature
scholars have different opinions concerning to the fact of obtaining the status of a
lawyer. So, the compilers of the textbook The legal profession in the Russian Fed-
eration agree with the need for the existence of such exam, they indicate that the
qualifying examination is to determine the applicant’s opportunity to qualify to
provide legal assistance!, while nothing that such an examination also means of
establishing whether or not an applicant has knowledge that correspond to his edu-
cation. They also point out that such a condition complies with the Regulation on
the Role of Lawyers, adopted by the VIII Congress of the United Nations in Au-
gust 1990, in Havana?, namely P. 9, where it is noted that the government, profes-
sional associations of lawyers and educational institutions shall ensure that lawyers
shall receive appropriate education, training and knowledge of the ideals and ethi-
cal duties of lawyers as well as and human rights and fundamental freedoms recog-
nized by national and international law.

A different view is held by the scholars who oppose the existence of the neces-
sary conditions for qualification examination by a person who has expressed a de-
sire to get the status of the lawyer. So, I. Golovan, pointing to the state certification
of persons graduating from higher education which exists in Ukraine, draws atten-
tion to the fact that it is not clear on what grounds the Bar shows distrust of the
state certification system, conducting re-examination of lawyers who want to be-
come lawyer?®. He suggests to enter the average score of the diploma instead of
passing the qualification exam, setting it at 4.5, while questioning the passing of
such a test by numerous members of the qualifying commissions. Exploring the
view of Golovan, the position of R. G. Melnichenko should be taken into account,
who noted that the qualification committee took over the function of rechecking the
results of final state certification (which is the basis for the issuance of a diploma
of higher legal education), appropriately indicates that the evaluation commission
majority (and as a rule it’s everybody) are persons with academic degrees, who are
experts in the field of pedagogy, also created various commissions (the experts in
the field of the theory of state and law, as well as in special subjects), while the
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members of the qualification commissions think it possible to evaluate the candi-
date on all issues of law*.

In our opinion, each of these positions is attention-worthy, and that’s why we
consider it necessary to review the order of the qualification examination of per-
sons who have expressed a desire to become a lawyer in Ukraine, and the experi-
ence of foreign countries, to determine of the form of assessment of knowledge of
these persons, which is appropriate for the reaching of the goal.

First of all, we should note that, in accordance with Part 1 and Part 2 Art. 9 of
the Law of Ukraine On Advocacy and Legal Practice® qualifying exam is a certifi-
cation of a person which identifies the theoretical knowledge in the fields of law,
history of legal profession, legal ethics as well as to identify the level of his skills
and abilities in application of the law.

So, the purpose of the qualification examination, along with the definition of the
level of theoretical knowledge of the applicant, is the identification of the level of
his skills and abilities. This state of affairs is reflected in the Programme of qualifi-
cation exam®, in which the written exam consists of the preparation of civil, eco-
nomic, administrative, criminal, procedural documents and procedural documents
of Administrative Offences (3 of more than 60 options), as well as in drawing con-
clusions about legal position and protection tactics or providing other legal assis-
tance in the given case.

In this case, one should take into account the fact that, firstly, in accordance
with the Ukrainian legislation qualification exam is not preceded by the internship
institution (the purpose of which is the acquisition by a person of practical skills),
and secondly, the Ukrainian system of legal education is characterized by provid-
ing job seekers a fundamental theoretical knowledge. We must not forget that, in
accordance with the Order of admission to the qualification exam, the Order of the
qualification examination and evaluation techniques qualification exam to be eligi-
ble to practice law in Ukraine (new edition)’ written examination is passed first
(PG 13.1 section 2), and persons who successfully pass the written exam are al-
lowed to pass the oral examination (Sec. 14.1 of section 2). All this combined with
the fact that the qualification exam program mentioned above is duplicated with the
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program of the internship® gives us the opportunity to come to a conclusion of es-
sential drawbacks in the procedure of the organization and passing the qualification
examination by persons willing to obtain the status of Ukrainian lawyer.

This drawback mentioned above is grounded on the fact that great attention
(and in some cases decisive) is given to practical knowledge and skills of the appli-
cant to obtain the status of lawyer while passing the qualification exam. Consider-
ing the fact that the system of legal education in Ukraine is characterized by
providing mainly fundamental theoretical knowledge, the position of M. S. Kosen-
ko deserves attention. He writes that a law degree can serve as a basis (the original
knowledge base) and the requirement necessary for the professional specialized
training of such a person, as a result of which it is necessary to take a qualifying
examination®. In addition, in our opinion, the Ukrainian legislator’s binding re-
quirement of a two-year qualifying period of a person who has expressed a desire
to become a lawyer, does not always justify the stated objective for the acquisition
by the person of practical knowledge and skills necessary for further independent
exercise of advocacy. The mentioned above facts gives us the opportunity to ques-
tion the usefulness of the qualification examination in accordance with the proce-
dure that exists nowadays, including the passing of such exam before passing the
internship.

3. The experience of foreign countries in obtaining the status of a lawyer

Foreign lawmakers also use the qualifying examination as a condition for acquiring
the status of lawyer. So, for example the French legislator provides the necessity to
first passing the entrance exam by the applicant for the status of the lawyer at the
regional training centre (where a person passes the theoretical and practical training
for at least eighteen months). After graduating and obtaining a certificate of com-
pliance with the legal profession (which still does not give the right to self-
employment), such person should go through the internship (at least two years),
and only after the appropriate validation (verification of skills in the specialty)
National Council advocates a certificate, and the person is included in the register
of lawyers (Art. 12 and 12-1 of the Law Concerning the reform of certain judicial
and legal professions from 21 December 1971 Ne 71-1130)° All of this indicates
that the candidate for the status of a French lawyer has to actually pass two exami-
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nations: the first, which is called “entrance” (as the access to the regional centre of
professional training); and the second — ““graduation” (after probation).

German legislature has a slightly different approach, which also points to the
need for passing by the applicant two exams, but unlike the French, the first of
such examinations is passed in the school where the future judge or a lawyer has
studied!! and that’s why it is called «graduating» in the legal literature. In the fu-
ture, a person who wants to become a lawyer or a judge (in accordance with Art. 4
of the Federal Law On Advocacy'? the person who obtained the right to hold the
office of judge also can be a lawyer)*3, in accordance with Art. 5 “b> of the Federal
Law On the Status of Judges passes a two-year probation, and only then he passes
the second exam, but under the auspices of the Ministry of (management) Justice
respective administrative territory (land),

Despite the fact that the French and German legislators actually use different

ways for the legal profession, but they are united by a common objective of the
abovementioned first examination, namely a test of knowledge (of the main profes-
sional disciplines) of applicants for the status of the lawyer to determine their abil-
ity to be engaged in advocacy.
It should be noted that there are interesting conditions that must be met to practice
law in Hungary, and it is provided in paragraph 13 of the Hungarian Republic On
Lawyers’. Lawyer can be a person who is a member of the Bar Association, he
took the oath and received a photo ID. The lawyer must comply with the following
conditions:

a) is a citizen of any country in accordance with the Agreement on the Europe-

an Economic Area citizens of the State party;

b) have a higher legal education;

¢) passed the state exam in Hungarian law;

d) worked as a lawyer, assistant lawyer to practice law at least for 1 year;

e) is a member of the Hungarian Lawyers Insurance Association;

f) has available office within the territory of the Chamber of Advocates;

g) does not fall within the grounds for refusal®®.

It should be noted that internship in Hungary before the exam should be at least 3
years with 8 hour working day, if it’s less than 8 hour than internship increases®®.
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We consider it necessary to change the procedure of passing the “entrance” exam
qualification by the applicants for the status of Ukrainian lawyer, which has to be
passed before the internship. In this case, the view of Melnichenko is attention-
worthy: candidates should be given the most basic questions, and secondly, with
the limited scope of legal knowledge — issues of advocacy and law*’. According to
his opinion, in this case the most unsuitable candidates for the status of the lawyer
will be discarded. In addition, in our opinion, making a decision on the admission
of persons to advocacy one should take into account not only the formal
knowledge, but also moral and ethical level of individuals. Such a level should be
determined by testing to establish the professional level of the applicant and psy-
chological testing. At the same time, we must proceed from the fact that it is im-
possible to require the presence of psychological competence of the lawyer, a pre-
disposition to acquire this competence can be checked!®. A. F. Coney proceeded
from the fact that the lawyer should be an educated person whose general educa-
tion is ahead of special and care about the man is above all*®.

4. Conclusion

So, we shared the position of the Ukrainian legislator, who uses the qualification
examination as the person’s access to the legal profession, but we believe that the
approach to its use should be changed. In our opinion, the applicant for the status
of lawyer should pass two qualifying exams, namely one (“entry”) prior to the in-
ternship and the second (“graduating™) — after its passing. The purpose of “en-
trance” exam is only to check a person’s ability to proceed his further theoretical
and practical training in order to properly implement advocacy in the future, “grad-
uating” — readiness of a person to carry out such activities on his own. In addition,
in our opinion, “graduation” qualifying examination should be passed by all per-
sons who wish to acquire the status of a lawyer, even those who use alternative
methods of obtaining such status (without internship).
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