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ABSTRACT: Climate protection is one of the most urgent tasks to be
addressed by international, EU, and national law. This affects international
and constitutional law, environmental administrative law, as well as
criminal and civil law. Climate protection is increasingly being strengthened
by the judgment of the European Court of Human Rights, the opinion of the
International Court of Justice, and decisions of national courts based on
fundamental and human rights. Legal proceedings are increasingly being
conducted strategically in order to force states to take climate protection
measures and thus help international treaties such as the 2015 Paris
Agreement to achieve a breakthrough. Even if these court decisions do not
specifically deal with criminal law, the European Convention on Human
Rights and the Charter of Fundamental Rights of the European Union
provide a framework for criminal law within which the European Union
Directive on environmental criminal law (2024) and the Convention on the
Protection of the Environment through Criminal Law of the Council of
Europe (2025) must comply. When implementing these legal requirements
into national law, criminal law has a considerable degree of methodological,
conceptual, and argumentative independence from constitutional law.
Therefore, effective and consistent penal solutions must be developed in
national criminal law systems.
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1. Climate protection as the challenge of the 215t century

Hardly any other development has had such a transformative impact on a
global scale as the climate crisis, with its ecological challenges resulting
from increasingly extreme weather conditions, rising sea levels, and
accelerating species extinction. 1972, the Club of Rome, an association of
experts from various disciplines from more than 30 countries committed to a
sustainable future for humanity, pointed to the limits to growth and warned
of the urgent need for effective protection of natural resources and the
environment.! Shortly thereafter, the 1987 Brundtland Report of the United
Nations established a link between security and the effective protection of
natural resources, highlighting conflicts over limited resources on the one
hand and migration caused by environmental problems on the other. 2 A
second report by the Club of Rome, published 40 years later, predicted that
the planet would collapse in the foreseeable future if growth policies
remained unchanged and the associated damage to the natural environment
continued.® Although all the essential scientific findings* have been
available for more than 40 years, ° the measures implemented to reduce
greenhouse gas emissions are insufficient to achieve the goal set out in the
United Nations Framework Convention on Climate Change adopted at the
first Rio Earth Summit in 1902. This raises the question of which
instruments are needed to protect the natural foundations of human life.
From a legal policy perspective, it has proven particularly relevant
that the protection of natural resources cannot be reduced to a national issue,
meaning that environmental law issues arise in the context of international
law, EU law, and national law. The integration of environmental and
climate protection law is a particular challenge for the legislative and
executive branches, which have had to and must continue to deal with
climate protection, adaptation to climate change, species protection, and
resource management in order to combat the causes of anthropogenic
climate change as quickly and comprehensively as possible. But the courts

! Meadows, Randers and Behrens, 2005.

2 Brundtland-Report, 1987.

3 Randers, 2012.

4 A summary of the recognized findings of scientific climate research can be found in the
IPCC's 6 Assessment Report, [Online]. Available at: https://www.de-ipc.de/307.php
(Accessed: 01 January 2026).

5> On the development of the discussion in the USA between 1979 and 1989 see Rich, 2019.
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have also had to deal with an increasing number of climate lawsuits,®
including lawsuits against states’ as well as civil lawsuits against large
corporations® and administrative lawsuits.® The transformative momentum
is being reinforced above all by the climate protection decisions of national
constitutional and supreme courts, the European Court of Human Rights,
and the advisory opinion of the International Court of Justice, which
decided on the obligation of states to protect the climate on the basis of
fundamental and human rights. This will be addressed in the first part,
which deals with the obligation to protect the climate as the basis of human
life as reflected in the case law of the highest courts, in particular the
ECtHR and the I1CJ, as well as selected decisions of national supreme courts
(see 2.).

Subsequently, the expansion and tightening of environmental and
climate protection criminal law will be discussed, as called for in particular
in Directive (EU) 2024/1203 on the protection of the environment through
criminal law of 11 April 2024 and in the Convention on the Protection of
the Environment through Criminal Law (CETS 172) of the Council of
Europe. In this context, the connection to the protection of life as a
mandatory area of legal protection will be highlighted and comments will be
made on specific criminal law issues in connection with environmental and
climate protection (see 3.).

2. The legal obligation to protect the basis of life as reflected in the case
law of the ECtHR, the ICJ, and the national courts of EU member
states

In this context, the climate protection decisions of national constitutional
and supreme courts,*° the European Court of Human Rights, and the opinion
of the International Court of Justice, which comment on the obligation of
states to protect the climate on the basis of fundamental and human rights,
are of central importance.

6 See Peel and Osofsky, p. 37; Kahl and Weller, 2021; Franzius, 2022a, § 7 no. 4 ss.
Differentiating between claims based on ambition, civil liability claims, and claims against
admission decisions; see also Franzius, 2025, pp. 67 ss.

" Wernicke, 2025, pp. 54 ss.

8 Tran, 2024, pp. 24 ss.; Schlacke, 2020, p. 355 ss.

® Franzius, 2025, p. 72 ss.

10'In detail below 2.1.
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2.1. Climate protection decisions by national constitutional and supreme
courts

Climate protection was initially the subject of various supreme court
decisions in Europe, for example in the Netherlands in 2019, in
Noreway,'? Ireland,®® Austria,}* Switzerland®® in 2020, in Belgium,®
Germany,'’ France,'® Great Britain,*® Ireland? in 2021, Czech Republic?! in
2022, Estonia®? and Spain® in 2023, and Norway?* in 2024.

A milestone was the decision by the Dutch Supreme Court, which was
the first successful climate protection case before a national court to result
in a CO2 reduction obligation for the state. Furthermore, the decision of the
German Federal Constitutional Court (BVerfG) in spring 2021 attracted a
great deal of attention because the German Federal Constitutional Court
took an innovative approach to fundamental rights doctrine in order to
guarantee the basis and prerequisites for the exercise of all human freedoms
without specifying the future use of freedom in certain forms.? Finally, of
central importance are the decision of the ECtHR in the Clima Senior
Switzerland case and the Advisory Opinion of the ICJ, which essentially
confirms the decision of the ECtHR.

1 Hoge Raad, 20.12.2019, 19/00135 — Urgenda.

12 Noregs Hggsterett, 22.12.2020 — People/Arctic Oil, 20-051052SIV-HRET.

13 High Court of Ireland, 31.7.2020, 205/19 — Friends of the Irish Environment.

14 Verfassungsgerichtshof G 123/2023-12 — Klimaschutzgesetz; dec. 30.9.2020, G 144-
145/2020-13 — Greenpeace/Osterreich; furthermore Verfassungsgerichtshof v. 27.6.2023, E
1517/2022-14 — Fliegenschnee.

15 Swiss Federal Court, 5.5.2020, 1C_37/2019 — Climate Senior Switzerland.

16 Tribunal de premiére instance francophone de Bruxelles, 30.11.2023, 2021/AR/ 1589 —
Klimaatzaak.

17 German Federal Constitutional Court, BVerfGE 157, 30.

18 Conseil Constitutionell v. 13.8.2021, Commune de Grande Synthe; Tribunal
Administratif de Paris, 3.2.2021 and 14.10.2021, 1904967 — Greenpeace/France.

19 High Court of Justice, 21.12.2021, CO/1587/2021 — Plan B Earth/Premierminister.

20 High Court of Ireland, 31.7.2020, 205/19 — Friends of the Irish Environment.

21 Mestsky soud v Praze, 15.6.2022, 14A 101/2021 Czech Republic: Klimaticka.

22 Riigikohus, 11.10.2023, 3-20-771 — Fridays for Future Estonia/Eesti Energia.

2 Tribunal Suprema, 24.7.2023, STS 3556/2023 — Greenpeace/Spain.

24 Oslo Tingrett, 18.01.2024, 23-099330TVI-TOSL/05, Greenpeace/Norway.

%5 For the decision of the Federal Constitutional Court, see Calliess, 2021, p. 355; Ekardt
and HeR, 2021, p. 579; Hofmann, 2021, p. 1587; MeRerschmidt, 2021, p. 109; Méllers and
Weinberg, 2021, p. 1069; Polzin, 2021, p. 1089 ss.; Ruttloff and Freihoff, 2021, p. 917;
Schlacke, 2021, p. 912; Britz, 2022, p. 825; Fister, 2022, p. 460; Jahn, 2022, p. 47; Wolf,
2022, p. 451; Holoubek, 2022, p. 102 ss.
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2.2.1. Climate protection ruling by the Dutch Supreme Court

In 2019, the Dutch Supreme Court addressed climate protection in its
Urgenda ruling. It obliged the Netherlands to reduce Greenhouse gas
emissions by 25% by 2020 compared to 1990 levels.?® Previously, a
reduction of only 17% had been planned. The lawsuit was brought by the
non-governmental organization Urgenda, together with 886 private
plaintiffs, by means of a public interest lawsuit, which is possible under the
Dutch legal system.?” With this ruling, the Hooge Raad confirmed the ruling
of the Court of Appeal (Civil Court) in The Hague, which had ordered the
Netherlands to reduce greenhouse gas emissions by 2020 to the extent just
outlined.

The Hoge Raad based its decision on Articles 2 and 8 of the ECHR,%®
which Dutch courts are required to observe under the Constitution,? as well
as on an environmental protection clause in the Dutch Constitution,
obligations under international law, and the environmental protection
provisions in the TFEU. According to the case law of the ECtHR, the
fundamental rights to protection of life and private and family life give rise
to environmental protection obligations on the part of the contracting states.
These must take state measures to avert real and imminent threats to these
fundamental rights. The court classified the dangers as a real threat posing a
serious risk that the current generation of citizens would be confronted with
the loss of life and/or a disruption of family life.3® Whether these dangers
threatened individuals or large groups or the entire population, and whether
the dangers were imminent or would only materialize in the future, was
irrelevant. Although it cannot be inferred from fundamental rights that the
state must undertake impossible or disproportionate protective measures,
measures may be required that are suitable for averting potential
infringements of fundamental rights as far as possible.3

To specify these measures, the Hoge Raad relied on the UN Climate
Convention and on the state's legal obligations to protect the lives and well-

% See also Binder and Huremagic, 2021, p. 109; Kahl and Weller, 2021, p. 363, p. 366;
Enndckl, 2022, p. 137, p. 147.

27 Vgl Burtscher and Schindl, 2022, p. 649, p. 651 s.

28 Hoge Raad, 20.12.2019, 19/00135, no. 5.8 ss.

29 See Enndckl, 2022, p. 137, p. 150 ss.

%0 Hoge Raad, 20.12.2019, 19/00135, no. 4.2.

31 Wegener, 2019, p. 3.



470 Gerhard Dannecker

being of its citizens. It drew on the 2007 report by the Intergovernmental
Panel on Climate Change (IPCC) 2007, which sets out specific reduction
targets for states for certain periods of time that are widely agreed upon, as
well as from the Dutch government'’s voluntary commitment to specific CO2
reduction obligations (25% instead of 17%), and affirmed an obligation to
reduce harmful greenhouse gases in connection with the duty to protect
fundamental rights.3? The Dutch government had not presented sufficient
reasons why it had deviated from the target it had originally pursued in
favor of a reduced reduction of only 20%. In its decision, the Hooge Raad
saw neither an inadmissible interference in the decision-making sphere of
politics nor a contradiction with the global nature of the problem of the
obligation to reduce emissions.

2.2.2. Climate protection ruling by the German Federal Constitutional Court

In spring 2021, the German Federal Constitutional Court ruled on several
climate-related constitutional complaints.®® The issue at stake was whether
the provisions of the Climate Protection Act of December 12, 2019 (KSG)
on national climate protection targets and permissible annual emission
levels until 2030 were incompatible with fundamental rights because they
lacked sufficient measures for further emission reductions from 2031
onwards.

The court dealt with the civil liberties of those living today who will
also live in the future, because current actions, the consequences of which
will only become apparent in later years, will affect older people less than
young people. The future burdens resulting from today's actions will
therefore be borne more heavily by the young than by the old.3* In this
context, the future feasibility of fundamental freedoms is discussed both in
terms of their protective dimension® and their defensive dimension.3®

32 See Strmlinger, 2020, p. 169, p. 170 ss.; Binder and Huremagic, 2021, p. 109 ff;
Ennockl, 2022, p. 137, p. 142.

33 BVerfGE 157, 3; more about this court decision Britz, 2022, p. 825 ss.; Kalscheuer,
2022, p. 463 ss.; Garditz, 2023, p. 79 ss.; Barczak, 2023, p. 925 ss.; Hasenau, 2024, p.
361ff.; GroR, 2024, p. 893, p. 898 ff.

34 Britz, 2024, pp. 199-202.

% BVerfGE 157, 30 (111 s. no. 145 s.).

3% BVerfGE 157, 30 (97 ss. no. 116 ss., 130 ss., 182 ss.).
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The court initially rejected the violation of duties to protect life,
physical integrity, and property, thus denying any duty to protect.®” The
state's duty to protect, which derives from the fundamental right to life and
physical integrity, also applies to measures that contribute to limiting
anthropogenic global warming and the associated climate change, as well as
to adaptation measures to counter the dangers posed by climate change that
has already occurred or can no longer be stopped.® However, the court
leaves it to the legislature to decide how these dangers should be
counteracted and how a protection concept and its normative
implementation should be specifically designed. In view of the legislature's
scope for assessment, evaluation, and design, constitutional review is only
possible to a limited extent.®® A violation of fundamental rights due to
insufficient fulfillment of duties to protect is therefore expressly rejected. 4°

The Federal Constitutional Court then develops, based in particular on
the guarantee of freedom enshrined in Article 2(1) of the Basic Law in its
form as general freedom of action,*! the concept of “intertemporal freedom
protection,” to which fundamental rights oblige, in a new, “creative”*? way
in terms of fundamental rights doctrine.** The BVerfG defines the concept
of intertemporal freedom protection as follows:

‘Under certain conditions, the Basic Law requires that freedoms
protected by fundamental rights be safeguarded over time and that
opportunities for freedom be distributed proportionately across
generations.

In order to counteract a unilateral shift of greenhouse gas emissions into the
future, as stipulated by the state objective provision of Article 20a of the
Basic Law (protection of natural resources), fundamental rights therefore
have the effect of safeguarding freedom across time. The Federal

87 BVerfGE 157, 30 (120 ss. no. 165, 168, 170, 172).

38 BVerfGE 157, 30 (113 no. 149 f.)

% BVerfGE 157, 30 (114 no. 152.)

40 BVerfGE 157, 30 (123 s. no. 170, 172).

41 BVerfGE 157, 30 (98 no. 117, 131 ss.; 184 ss.).

42 Holoubek, 2022, p. 102 sees this decision as the “most innovative decision in terms of
fundamental rights doctrine”; see also Calliess, 2021, p. 355.

4 BVerfGE 157, 30 no. 116 ss. and 182 ss.; see also Ekardt and HeR, 2021, p. 579 ss.;
Ruttloff and Freihoff, 2021, p. 917 s.; Schlacke, 2021, p. 912 ss.; Fister, 2022, p. 460 ss.

4 BVerfGE 157, 30, 130 s. no. 183: ,,Das Grundgesetz verpflichtet unter bestimmten
Voraussetzungen zur Sicherung grundrechtsgeschiitzter Freiheit Uber die Zeit und zur
verhdltnisméBigen Verteilung von Freiheitschancen iiber die Generationen.*
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Constitutional Court sees this as an “intervention-like preliminary effect on
the freedom of the complainants, which is comprehensively protected by the
Basic Law,” *° which must be justified.

The court considers the current measures to be an infringement on the
freedom of younger generations because they will inevitably lead to
comprehensive restrictions on freedom in the future due to their irreversible
consequences. At issue is the excessive impact of today's actions on the
fundamental conditions of existence in the future, which justifies future-
oriented responsibility in the present to avert damage.*® This intervention-
like preliminary effect is the result of a decision by the ordinary legislature,
which, under the Climate Protection Act of 2019 (KSG), allows a certain
amount of CO2 emissions until 2030. However, this also means that the
possibilities for permissible emissions for the period after 2030 are
significantly reduced.*” The court refers to the state objective provision in
Article 20a of the German Basic Law (GG), which, as a climate protection
requirement, aims to halt the continuous global warming that has been
progressing since the beginning of the industrial age, leaving only a limited
CO; budget*® that may be released into the atmosphere if a certain global
temperature is not to be exceeded.*® By deriving from the state objective
provision of Article 20a of the Basic Law the obligation to allocate the
restriction of emission possibilities in a forward-looking and proportionate
manner, the Federal Constitutional Court concludes that the provision of the
KSG 2019 constitutes an infringement of fundamental rights.>°

To justify this intervention-like preliminary effect, the BVerfG
assesses the temperature threshold specified in the KSG as a constitutionally
relevant concretization of the climate protection goal of the Basic Law.>*
According to the BVerfG, the chosen climate target is covered by the
legislature's “concretization prerogative” as set out in the state objective
provision. However, the principle of proportionality, which requires an even
distribution of CO. reduction burdens over time until climate neutrality is
achieved, has been violated:

4 BVerfGE 157, 30 (130 no.183).

46 Britz, 2024, p. 199, p. 207.

47 BVerfGE 157, 30 (130 no. 183).

48 BVerfGE 157, 30 (138 s. no. 191).

49 BVerfGE 157, 30 (62 ss. no. 35s.).

50 Ekardt and HeB, 2021, pp. 579-580; Mollers and Weinberg, 2021, p. 1069, 1073;
Burtscher and Schindl, 2022, p. 649, p. 654 s.

51 BVerfGE 157, 30 (145 no. 209).
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However, because the course for future restrictions on freedom
has already been set by the current regulation of permissible
emission levels, its impact on future freedom must be
proportionate from today's perspective and at the present time —
when the course can still be changed.>?

The principle of equality is referred to in the prohibition of unilateral
distribution of reduction burdens at the expense of the future.®®
Nevertheless, the subsequent remarks refer entirely to the principle of
reasonableness associated with civil liberties, without referring to the need
for an even distribution of burdens between today and tomorrow. This
avoids a proportionality test based on equality, which would have required
horizontal balance in the sense of a fundamentally symmetrical
distribution.>* Nevertheless, the right to freedom is linked to “echoes of
equality law.” * What is required is an even distribution of the restriction of
freedom, ultimately a generationally equitable distribution of burdens.>®
Once again, the factor relevant for assessing the evenness of the distribution
of the restriction of freedom is the state objective and the resulting climate
neutrality. To this end, a relationship is established between the current
government measures aimed at reducing CO2 emissions and the hypothetical
measures that would be necessary to achieve the remaining CO2 budget in
an anticipated future scenario. The prerequisite for establishing this
relationship is a fixed, remaining CO2 budget (ascertainable “remaining
budget”). This reasoning led to the provision of the KSG determining
emissions until 2030 being declared unconstitutional.

The court thus bases the success of the constitutional complaint on the
defensive function of fundamental rights, even though there was no current
violation of fundamental rights, but only a fear of such a violation in the
future. Nevertheless, the Federal Constitutional Court already declared that

52 BVerfGE 157, 30 (135 no. 192).

3 BVerfGE 157, 30 (135 no. 192).

5 See Britz, 2024, p. 199, p. 219.

55 Britz, 2024, p. 199, p. 217; more extensive Mollers and Weinberg, 2021, p. 1069, p.
1073; Ruttloff and Freihoff, 2021, p. 917, p. 921; Holoubek, 2022, p. 107, who see this as
an approach to equality.

5 Ekardt and HeB, 2021, pp. 579-580; Mdllers and Weinberg, 2021, p. 1069, p. 1073;
Ruttloff and Freihoff, 2021, p. 917, p. 918; Schlacke, 2021, p. 912, p. 914 ss.; Wolf, 2022,
p. 451, p. 462.
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the complainants’ fundamental rights had been violated, citing the
“preliminary effect of the laws, which is equivalent to an encroachment.”
The contested legal situation gives rise to a “currently insufficiently
contained risk of future infringements of fundamental rights.” ° Although
the reason for the unconstitutionality of the contested provisions lies in the
future, the Federal Constitutional Court extends its review to this as well.

2.3. The ECtHR's Climate Senior Women Switzerland ruling: “Protection
from the negative effects of climate change” as an expression of the right
to private and family life (Art. 8 ECHR)

The Climate Seniors ruling by the Grand Chamber of the ECtHR concerns
several complaints brought by individual plaintiffs and an association
seeking to obtain a ruling against Member States to protect the climate.

2.3.1. Facts

In November 2016, the association Climate Seniors Switzerland and four
other plaintiffs, supported by the environmental organization Greenpeace,
filed a petition at the Swiss federal level.*® Because global warming of more
than 2 degrees Celsius would very likely lead to a “dangerous anthropogenic
disturbance of the climate system,” the federal government's current
measures to achieve its climate target violate the Swiss Federal Constitution,
namely the precautionary principle and the right to life, as well as the
ECHR. The risk that the federal government is taking by not pursuing the 2-
degree target is unacceptable because it means that Switzerland is not
adequately fulfilling its constitutionally guaranteed duty to protect the
holders of fundamental rights. The Federal Department of the Environment,
Transport, Energy and Communications (UVEK) refused to consider the
petition.

The appeal against this decision to the Federal Administrative Court
was rejected in December 2018 on the grounds that senior citizens are no
more affected by the consequences of global warming than other people.
The plaintiffs and the Climate Senior Switzerland association then lodged
an appeal with the Swiss Federal Supreme Court. The Swiss federal
government took the view that Switzerland's political system, with its
instruments of direct democracy, offered sufficient opportunities to advance

5 BVerfGE 157, 30 (163 no. 243, 246 s.),
%8 Grosz, 2023, p. 351 ss. on climate protection in Swiss courts.
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climate issues.®® The judicialization of such processes conflicted with the
principles of separation of powers and subsidiarity. It also curtailed
democratic debate and made it more difficult to achieve political solutions.
This argument must be seen in the specific context of the Swiss legal
system, which provides for extensive opportunities for direct democracy but
does not recognize judicial review of legislation. The Swiss Federal
Supreme Court largely agreed with this view and dismissed the appeal in
May 2020 on the grounds that the appellants' concerns should be addressed
through political means rather than legal action. This exhausted the legal
remedies available in Switzerland, as Switzerland has no constitutional
court, meaning that the Federal Supreme Court was the highest national
court. The climate seniors and the Climate Senior Switzerland association
therefore brought an action before the ECtHR.

2.3.2. Decision of the Grand Chamber of th ICJ

In its judgment of April 9, 2024, ®° the Court ruled on these climate lawsuits.
It first commented on the admissibility of the lawsuits.

A) Recognition of the right to protection from the negative effects of
climate change

In the “Climate Senior Switzerland” case, the European Court of Human
Rights (ECHR) concluded that the Swiss courts had violated the right of
access to a court (Art. 6 ECHR) by dismissing the case.5! Furthermore, the
Grand Chamber affirms a violation of Article 8 of the ECHR due to slow
and insufficiently determined government measures to combat the negative
effects of climate change. Article 8 of the ECHR, which protects the right to
respect for private and family life, home, and correspondence, is assigned
climate protection as one of its protective dimensions. However, it does not
protect a “new right to climate protection.” In this regard, the Court clarifies
that “no article of the Convention specifically aims to ensure general

%9 Case of Verein Klimaseniorinnen Schweiz and Others v. Switzerland, App. No. 53600/20,
9 April 2024.

60 Case of Verein Klimaseniorinnen Schweiz and Others v. Switzerland, App. No. 53600/20,
9 April 2024; Case of Caréme v. France (dec.), App. No. 7189/21, 9 April 2024; Case of
Duarte Agostinho and Others v. Portugal and 32 Others (dec.), App. No. 39371/20, 9 April
2024.

61 Case of Verein Klimaseniorinnen Schweiz and Others v. Switzerland, App. No. 53600/20,
9 April 2024, no. 570-640.
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protection of the environment as such.”® It is a question of “the existence of
a harmful effect on a person and not simply the general deterioration of the
environment.”%

The right to protection from the negative effects of climate change is
protected by Article 8 of the ECHR because the harmful effects of a lack of
climate protection hinder the exercise of the right to shape one's personal
sphere, one's privacy. The state must grant this protection. This is an
expression of the state's duty to protect, which must prevent violations of
citizens' rights through breaches of climate law. In addition, Article 2 of the
ECHR - protection of life and health — is examined and found to have been
violated. However, this standard is ultimately irrelevant to the decision
because Article 8 of the ECHR already carries the result and the action must
therefore be upheld.

The ECtHR is hereby applying its case law on the violation of positive
obligations to climate impacts when the rise in temperature gives rise to a
concrete risk of violations of fundamental rights because extreme weather
conditions cause flooding or create landslide or avalanche risks in certain
locations. Even before this decision in 2024, the ECtHR had already
recognized the principle of positive obligations on the part of the state and,
in several cases relating to environmental law, had found violations of
Convention rights, in particular Articles 2 and 8 ECHR. However, a duty to
protect requires that the environmental impacts asserted are of a certain
magnitude and pose a real and immediate risk to the legal interests of the
respective complainants.®* In order to reach the threshold of an infringement
of fundamental rights requiring justification, it was required that the danger
to the protected interests of life, private life, family, or property, if not
realized, had at least intensified and become more concrete, and that state
authorities could recognize that a danger existed (“foreseeable”).®®

62 Case of Verein Klimaseniorinnen Schweiz and Others v. Switzerland, App. No. 53600/20,
9 April 2024, no. 445.

83 Case of Verein Klimaseniorinnen Schweiz and Others v. Switzerland, App. No. 53600/20,
9 April 2024, no. 446.

64 Case of Oneryildiz v. Turkey, App. No. 48939/99, 30 November 2004, no. 90; Case of
Budayeva and Others v. Russia, App. Nos. 15339/02, 21166/02, 20058/02, 11673/02 and
15343/02, 29 September 2008, no. 160; Case of Kolyadenko and Others v. Russia, App.
Nos. 17423/05, 20534/05, 20678/05, 23263/05, 24283/05 and 35673/05, 09 July 2012, no.
187, 217; Case of Fadeyeva v. Russia, App. No. 55723/00, 30 November 2005, no. 134

8 App. Nos. 15339/02, 21166/02, 20058/02, 11673/02 and 15343/02, 29 September 2008,
no. 158.
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As a further prerequisite, the ECtHR required that the positive

obligation not place a disproportionate burden on the state, thus granting it
broad discretion.®® The cases in which the ECtHR had previously affirmed
environmental protection obligations concerned exclusively situations
involving potential hazards from immediate sources of danger such as a
landfill site, a gold mine, or a river prone to flooding. General threats that
have not yet materialized, such as those caused by climate change, have not
yet been successfully asserted before the ECtHR.
Now, in the context of climate change, the criterion of “real and immediate”
is understood as "a serious, actual, and sufficiently determinable threat to
life, health, well-being, and quality of life, which includes an element of
material and temporal proximity of the threat to the alleged damage.
According to the established case law of the ECtHR on the exercise of
protective duties in the context of environmental issues, states are obliged to
establish a legal and administrative framework that ensures effective
protection of human health and life, and they must apply this legal and
administrative framework in a timely and effective manner.” In doing so,
the state has a wide margin of discretion in exercising its protective duty.
The ECtHR merely reviews whether the state matter has been addressed
with due care and whether all competing interests have been taken into
account.

The Grand Chamber substantiates the state's responsibility under the
ECHR for CO2 emissions in detail, citing scientific studies and international
conventions and resolutions.®” On this basis, environmental protection,
which affects the foundations of life and is therefore important for all
human rights guarantees, is integrated into the Convention. This leads to a
duty on the part of the state to reduce emissions, even though the state itself
does not produce the emissions.®® It is held responsible for the absence or
inadequacy of legal regulations if it fails to fulfill its duty to minimize CO.
emissions and introduce appropriate laws. It is therefore not held

8 Case of Hatton and Others v. The United Kingdom, App. No. 36022/97, 8 July 2003, no.
100; Case of Taskin and Others v. Turkey, App. No. 46117/99, 30 March 2005, no. 116;
Case of Fadeyeva v. Russia, App. No. 55723/00, 30 November 2005, no. 134; Case of
Budayeva and Others v. Russia, App. Nos. 15339/02, 21166/02, 20058/02, 11673/02 and
15343/02, 29 September 2008, no. 134 ss.

67 Case of Verein Klimaseniorinnen Schweiz and Others v. Switzerland, App. No. 53600/20,
9 April 2024, no. 102-120, 412, 431.

88 Case of Verein Klimaseniorinnen Schweiz and Others v. Switzerland, App. No. 53600/20,
9 April 2024, no. 545, 548.
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accountable for legislative behavior that violates or jeopardizes the ECHR,
but for failing to prevent damage caused by third parties. Switzerland has
not fulfilled its obligations in this regard. ®° The state's obligations to act are
based on national and international commitments to minimize CO:
emissions. Since the violations or threats are relevant within the framework
of Article 8 ECHR, the state must be regarded as the violator, upon whom
corresponding obligations to remedy the situation must be imposed.”™

B) Foundations of international law and standards of human rights
obligations, with particular reference to the Paris Agreement (2015)

As a basis and benchmark for the obligation, the ECtHR refers in particular
to the Paris Agreement (2015), which was adopted at the 21% Conference of
the Parties to the United Nations Framework Convention on Climate
Change in Paris in December 2015 and entered into force on November 4,
2016. By 2023, 195 countries had signed the Paris Agreement. This
international treaty obliges the signatory states to combat climate change.
The signatory states commit themselves to limiting global warming to well
below 2°C, and if possible to 1.5°C, compared to pre-industrial levels. The
individual states agreed to set their own national targets for achieving CO2
neutrality. Specifically, the states committed to climate protection by
submitting climate action plans for reducing their emissions. The Paris
Agreement relies on national commitments, known as Intended Nationally
Determined Contributions (INDCs): each country is to declare by what
percentage it intends to reduce its climate-damaging emissions. Most
countries had already made such commitments in the run-up to the climate
summit. What is new compared to the previous Kyoto Protocol is that not
only industrialized countries, but also emerging and developing countries
have made such commitments. The agreement also stipulates that
governments must submit new and stricter targets every five years (known
as the “ratchet mechanism”) and report transparently on their progress
(biennial transparency reports) in order to make compliance with the targets
verifiable (“naming and shaming”). In addition, the signatory states commit
to not falling short of the targets achieved to date. The treaty has a legally

69 Case of Verein Klimaseniorinnen Schweiz and Others v. Switzerland, App. No. 53600/20,
9 April 2024, no. 72-75, 782, 569 ss.

70 Case of Verein Klimaseniorinnen Schweiz and Others v. Switzerland, App. No. 53600/20,
9 April 2024, no. 539-550.
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binding framework, while the specific climate targets (NDCs) are primarily
based on the voluntary commitments of the states.’

The Paris Agreement represents a milestone in that it marks a shift in
how countries work together on climate change. The 1992 UN Framework
Convention on Climate Change and the 1997 Kyoto Protocol were still
based on a two-tiered approach: binding commitments for industrialized
countries and low expectations for developing countries. The Paris
Agreement replaced top-down targets for some countries with a bottom-up
model in which all countries were required to specify nationally determined
contributions to environmental protection, which were to be enforced not
through legal obligations but through transparency, peer pressure, and
regular reviews. This systemic change in international climate negotiations
increased the capacity for action and significantly improved the conditions
for change.

The ECtHR explicitly refers to this agreement and states that, by
ratifying this treaty, Switzerland has committed itself to complying with the
obligations set out therein and to making the contributions it has specified.
Each individual state is called upon to define its own national path to
achieving carbon neutrality. If the ECtHR derives the obligation to act from
international agreements that Switzerland has signed and which are binding
under international law, in particular the Paris Agreement and the Aarhus
Convention, this requires justification, because environmental protection
agreements do not, in principle, have any legal significance for the validity
and application of the ECHR. In this regard, however, the Grand Chamber
states: ' “The States' obligations under Articles 2 and 8 should be read in
the light of the precautionary principle, the principle of intergenerational
equity, and the duty of international cooperation.””® If Articles 2 and 8 of
the ECHR must be interpreted in the light of the precautionary principle,
intergenerational equity, and the duty of international cooperation, this
assigns a binding and justiciable effect to the obligations of states under
international law, thus counteracting the weakness of international law in
enforcing obligations, which does not provide for sufficient sanctions in the
event of treaty violations. This continues the previous case law of the

"1 See Bodle, Donat and Duwe, 2016, pp. 5 ss.

72 Case of Verein Klimaseniorinnen Schweiz and Others v. Switzerland, App. No. 53600/20,
9 April 2024, no. 377.

73 Case of Verein Klimaseniorinnen Schweiz and Others v. Switzerland, App. No. 53600/20,
9 April 2024, no. 377.
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ECtHR, which treats environmental protection as a guarantee under the
Convention’ and has used the importance of environmental protection to
expand the scope of the Convention. In this context, the Grand Chamber
adopts a creative and progressive interpretation in light of modern
developments (Convention as a living instrument).

2.3.3. Statement on the ECtHR's Climate Senior Women Switzerland ruling

With its ruling on Climate Senior Switzerland, the ECtHR has continued the
development of human rights — a history of expansion, extensification,
intensification and unfolding of human rights functions as defensive rights
against the state and protective obligations. Overall, the ECtHR refers to the
need for an evolutionary interpretation of human rights in light of the
conditions in today's society. It has not adhered to a traditional, restrictive
understanding of jurisdiction, but has developed its case law, interpreted its
own competence extensively’” and greatly expanded its supervisory
function.

In this regard, the allegation is often made that the climate protection
law encroaches on the political sphere.”® Admittedly, the far-reaching
protective effect of the human rights guarantees of the Convention, which
the Grand Chamber accepted in its Climate Seniors decision, is new.
However, the Court intervenes far less in the legislative branch's sphere of
competence than it appears at first glance. This is because the ECJ fills the
gaps in human rights law with regard to environmental protection, which
require legal policy decisions, by drawing on obligations under international
law that parliaments have agreed to when ratifying international treaties. In
doing so, the ECtHR gives international law an unusually strong
enforcement power, which does not usually exist and is often cited as a
weakness of international law.

74 Critical of this Kuihne, 2024, p. 917, p. 920.

7> Langer, 2023, p. 159, p. 161.

6 See Wegener, 2022, p. 425, p. 430; Wagner, 2021, p. 2256. Calliess, 2024, p. 820 (828
f.), takes a different view, seeing the limitation of the Federal Constitutional Court to an
evidentiary review of violations of fundamental rights protection obligations as an
"idealistic overestimation" of the legislature; see also Franzius, 2022b, p. 383 (425 f.). On
the judiciary as a climate actor, see Vélzmann, 2024, p. 903.
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2.3.4. Significance of the Climate Seniors ruling for Council of Europe
member states

A) Consequences of the duty to protect against climate change and its
consequences for national legal systems

It has become apparent that threats to climate protection are increasingly
being linked to fundamental and human rights, which predominantly give
rise to a far-reaching state duty to protect against climate change and its
consequences or, according to the German Federal Constitutional Court, an
obligation ‘to safeguard freedoms protected by fundamental rights over time
and to distribute opportunities for freedom proportionately across
generations’. The courts have not recognised an independent right to climate
protection, as demanded by NGOs.

Despite the courts’ commitment to the separation of powers and their
lack of jurisdiction over independent climate policy, the decisions outlined
above have led to stricter control of national climate protection plans. The
courts are demanding clear and precise guidelines on how states intend to
implement their self-imposed climate protection commitments in a manner
that preserves freedom and is fair to future generations, and are pointing to
the inadequate action taken by their governments. To justify the failure of
governments, reference is made to the IPCC reports and other scientific
findings on climate protection, in particular the 2015 Paris Climate
Agreement and the commitments made by states in connection with it.
These guidelines are declared to be the standard to be adhered to. This
counteracts the weakness of international law, which lies in the lack of
enforcement mechanisms.

B) Human rights complaints before the ECtHR as a means of enforcing
obligations under international law

The ECtHR's ruling in the Climate Seniors case means that all member
states of the Council of Europe are obliged to protect against the negative
effects of climate change. In particular, they will be measured against the
2015 Paris Agreement, insofar as they have ratified it and reported long-
term net-zero targets in their nationally determined contributions to the
agreement. These commitments cover approximately 90% of global
economic activity, with the aim of achieving net-zero emissions between
2050 and 2070.”” The ECtHR's Climate Senior Switzerland ruling shows

7 Allen et al., 2022.
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that international law obligations are being used to specify human rights
protection duties. This creates a law enforcement mechanism that eliminates
a weakness in international law, namely the lack of sanctions. As further
climate protection lawsuits are pending and new lawsuits are expected, it is
likely that the ECtHR will continue to exercise stricter control over national
climate protection plans.

2.4. Case law of the European Court of Justice on climate protection
The European Court of Justice in Luxembourg has also dealt with climate
lawsuits on several occasions. The majority of the relevant cases concerned
EU emissions trading. Member States in particular questioned the
competence of the European Commission to review national allocation
plans or the legality of the procedures.” Plant operators also attempted to
bring cases before the Court, but their actions were not admitted.” In its
rulings, the Court reaffirmed the high importance of climate protection and
the significance of EU emissions trading, but concluded that the European
Commission should not take market consequences into account in its review
of national action plans.®°

In 2018, an EU court dealt with a case comparable to the current
climate lawsuits for the first time: In the People's Climate Case, ten families
from the EU, Kenya and Fiji brought an action before the Court of Justice of
the European Union (CJEU) against the European Parliament and the
Council of the European Union on the grounds of the dangers of climate
change directly affecting them, with the aim of achieving stricter EU
climate targets.®! The lawsuit was dismissed in May 2019 as inadmissible

8 See Case C-503/07 P, Saint-Gobain Glass Deutschland GmbH v Fels-Werke GmbH,
Spenner-Zement GmbH & Co KG, Commission of the European Communities, 8 April
2008; Case C-6/08 P, Steel Kosice vs Commission, 19 June 2008; T-374/04, Federal
Republic of Germany v Commission of the European Communities, 7 November 2007;
General Court of ECJ,23.11.2005, T-178/05, United Kingdom of Great Britain and
Northern Ireland v Commission of the European Communities, 23 November 2005; T-
183/07, Republic of Poland v Commission of the European Communities, 23 September
2009.

% T-28/07, Fels-Werke GmbH, Saint-Gobain Glass Deutschland GmbH and Spenner-
Zement GmbH & Co. KG v Commission of the European Communities, 11 September 2007.
8 T-178/05, United Kingdom of Great Britain and Northern Ireland v Commission of the
European Communities, 23 November 2005, no. 60; T-183/07, Republic of Poland v
Commission of the European Communities, 23 September 2009, no. 113.

81 T-330/18, Armando Carvalho and Others v European Parliament and Council of the
European Union, 8 May 2019.
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due to a lack of individual concern. The plaintiffs lodged an appeal with the
ECJ in July 2019.82 The main point of contention was the interpretation of
“individual concern”, which is required for a natural or legal person to have
standing to bring an action for annulment under Article 263(4) TFEU. Both
the General Court and the ECJ followed previous case law and denied that
the plaintiffs were affected in a special way, as required by the so-called
Plaumann formula,® which had been developed 60 years earlier.8* With this
decision, the ECJ confirmed that legal protection for individuals must
generally be granted by the courts of the Member States, thereby declaring
climate lawsuits brought by individuals on the basis of fundamental rights to
be inadmissible.

2.5. Advisory Opinion of the International Court of Justice on the threat
to human rights posed by climate change

The United Nations General Assembly has adopted a resolution requesting
the International Court of Justice (ICJ) in The Hague to issue an opinion on
the obligations of States in relation to climate change and to identify the
relevant legal bases. The main issues addressed in relation to climate
protection were the existence of an obligation under international law to
protect the climate and possible claims for damages between states in the
event of non-compliance. Numerous states and international organisations
participated in these proceedings, and civil society actors also submitted
statements. In addition, the International Court of Justice heard expert
testimony on climate change.

2.5.1. Advisory Opinion of the ICJ

The ICJ, acting as a kind of global constitutional court,®® took on this task
and, in its Advisory Opinion issued on 23 July 2025,% established a
comprehensive obligation for all states worldwide to protect the climate and
compensate for damage caused by climate change, based primarily on

82 Case C-565/19 P, Armando Carvalho and Others v European Parliament and Council of
the European Union, 25 March 2021.

8 Case C-25/62, Plaumann & Co. v Commission of the European Economic Community,
15 July 1963; see Fitz and Rathmayer, 2021, p. 32; Winter, 2022, p. 367; Christiansen and
Masche, 2023, p. 31, p. 32 s.

84 C-330/18, Bruno Gollnisch v European Parliament, 21 March 2019, no. 71 ss.

8 See Ekardt and HeR, 2025, p. 1297 ss.

8 |GH, Advisory Opinion: Obligations of State in Respect of Climate Change, 23.7.2025.
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international climate law, human rights and customary international law,
including other international treaty law. The court concluded that climate
change poses a significant threat to all states. Therefore, states must take
measures against climate change, which, given its negative effects, impairs a
number of human rights. This is because protecting the environment is a
prerequisite for the exercise of many human rights, in particular the right to
life and health. The ICJ emphasises the importance of the human right to a
clean, healthy and sustainable environment for climate protection and refers
to the difficulties of fulfilling numerous human rights obligations without
simultaneously guaranteeing the protection of the human right to a healthy
environment. To this end, it is necessary for states — in addition to taking
their own measures against climate change — to also oblige companies to
behave in a climate-friendly manner. This is particularly relevant at present
because climate protection regulations aimed at companies are being
repealed worldwide, such as the EU Supply Chain Directive on corporate
due diligence, which is to be deregulated and de-bureaucratised.

The ICJ also refers to the 2015 Paris Agreement. It reaffirms that
states must aim for 1.5 degrees and not ‘well below 2 degrees’, as the 1.5-
degree target of the Paris Agreement has now become legally binding. It
implicitly assumes that the structure of Articles 2, 3 and 4 of the Paris
Agreement suggests that the target pursued therein is legally binding.

The ICJ sees environmental protection and human rights as closely
linked. The current major international climate agreements, namely the UN
Framework Convention on Climate Change, the Kyoto Protocol and the
Paris Agreement, are not definitive regulations for combating climate
change. Rather, climate protection is an obligation that already arises from
human rights treaties: ‘The Court thus concludes that, under international
law, the human right to a clean, healthy and sustainable environment is
essential for the enjoyment of other human rights.” Therefore, even those
states that are not (or no longer) party to climate protection agreements but
are party to human rights treaties are also obliged to protect the climate. The
1.5-degree limit is justified by the fact that climate change currently poses a
double threat to the freedoms guaranteed by the constitution in liberal
democracies: on the one hand, there is a danger that the basic prerequisites
for freedom — life, health and a minimum standard of living — will be
destroyed. Secondly, there is a danger that effective climate protection will
be postponed until it can only be implemented extremely quickly and in a
way that challenges freedom. Unlike the German Federal Constitutional
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Court, the 1CJ®" focuses on the right to a healthy environment and not on the
danger of massive future infringements of freedom if no environmental
protection measures are taken now. The ICJ refers to this as the right to a
healthy environment. However, it does not consider this right to be
comprehensively protected as such, but only to the extent that the
impairment of the environment affects the life, health and minimum
subsistence level of human beings, which are explicitly included in national
and transnational human rights catalogues. These rights arise implicitly
from the guarantees of freedom: without life, health and a minimum
subsistence level, there is no freedom.

Furthermore, the ICJ bases the obligation to adhere to the 1.5-degree
limit on customary international law. In particular, the court refers to the
customary legal obligation to avoid significant environmental damage by
observing duties of care with regard to technical risks.® This may give rise,
on the one hand, to an obligation to refrain from further damage and, on the
other hand, to a liability for damages on the part of states towards other
states if they have contributed to climate change in a negligent and culpable
manner, thereby causing certain damage elsewhere. This is of particular
practical significance because industrialised countries have contributed
disproportionately to greenhouse gases in the atmosphere.

With this advisory opinion, the ICJ has aligned itself with the advisory
opinion of the United Nations International Tribunal for the Law of the Sea
on climate change of 2024. It also refers to the decisions of regional human
rights courts, such as the Inter-American Court of Human Rights and the
European Court of Human Rights, which have dealt with the relationship
between human rights and climate change. The ICJ concludes that human
rights establish a state duty to protect, to take decisive action to combat
climate change and to take mitigation, adaptation and cooperation measures
in the context of climate change.

2.5.2. On the significance of the ICJ legal opinion®
A comparison of the ICJ Advisory Opinion with the decision of the German

Federal Constitutional Court reveals that the German view that protective
rights or ‘protective obligations’ are, in cases of doubt, less important and

8 No. 369 ss. and 387 ss. of the Opinion.
8 No. 271 ss. of the Opinion.
8 See Ekardt and HeR, 2025, p. 1297 ss.
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more open to consideration than defensive rights is not shared. On the other
hand, the ICJ implicitly shares the view that fundamental rights have a
precautionary dimension, as affirmed by the Federal Constitutional Court
when examining the ‘present nature’ of the infringement of fundamental
rights. Furthermore, unlike the German Federal Constitutional Court, the
ICJ does not deal in detail with the requirements arising from the principle
of proportionality.

Furthermore, the ICJ's reference to customary international law and
human rights is of central importance. This has significant implications for
countries that have withdrawn from the Paris Agreement, such as the United
States, as primary and secondary claims resulting from climate change are
recognised independently of the Paris Agreement and can therefore form the
basis of climate lawsuits against both states and companies.

Although this opinion is not legally binding on states, it can
nevertheless have an impact in many areas. National and regional courts
repeatedly refer to the International Court of Justice in their decisions and
follow its reasoning. Civil society can also use the opinion to strengthen its
demands for more climate protection from states.

2.6. Significance of the Climate Seniors ruling and the Advisory Opinion
of the 1CJ for the member states of the Council of Europe

2.6.1. Consequences of the duty to protect against climate change and its
consequences for national legal systems

It has become apparent that threats to climate protection are increasingly
being linked to fundamental and human rights, which predominantly give
rise to a far-reaching state duty to protect against climate change and its
consequences or, according to the German Federal Constitutional Court, an
obligation ‘to safeguard freedoms protected by fundamental rights over time
and to distribute opportunities for freedom proportionately across
generations’. The courts have not recognised an independent right to climate
protection, as demanded by NGOs.

Despite the courts' commitment to the separation of powers and their
lack of jurisdiction over independent climate policy, the decisions outlined
above have led to stricter control of national climate protection plans. The
courts are demanding clear and precise guidelines on how states intend to
implement their self-imposed climate protection commitments in a manner
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that preserves freedom and is fair to future generations, and are pointing to
the inadequate action taken by their governments. To justify the failure of
governments, reference is made to the IPCC reports and other scientific
findings on climate protection, in particular the 2015 Paris Climate
Agreement and the commitments made by states in connection with it.
These guidelines are declared to be the standard to be adhered to. This
counteracts the weakness of international law, which lies in the lack of
enforcement mechanisms.

The ECtHR's ruling in the Climate Seniors case means that all
member states of the Council of Europe are obliged to protect against the
negative effects of climate change. In particular, they will be measured
against the 2015 Paris Agreement, insofar as they have ratified it and
reported long-term net-zero targets in their nationally determined
contributions to the agreement. These commitments cover approximately
90% of global economic activity, with the aim of achieving net-zero
emissions between 2050 and 2070.%

2.6.2. Human rights complaints before the ECtHR as a means of enforcing
obligations under international law

The ECtHR's Climate Seniors ruling and the Advisory Opinion of the ICJ
show that obligations under international law are being used here to give
concrete form to human rights protection obligations. This creates a law
enforcement mechanism that eliminates a weakness in international law,
namely the lack of sanctions. As further climate protection lawsuits are
pending and new lawsuits are expected, it is likely that the ECtHR will
continue to exercise stricter control over national climate protection plans.

In contrast, the German Federal Constitutional Court has chosen a
new construct for the protection of future freedom and has derived from this
an obligation to set targets, but not to take concrete measures.’* These
decisions, which are often classified as the result of strategically conducted

% Allen et al., 2022.
91 BVerfGE 157, 30 no. 182 ff.
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litigation,% have a significant impact on the future and thus take into
account the ‘generation-oriented dimension’ of human rights.®?

3. The call for criminal law to protect the environment and climate

In view of the dramatic reports on the current state of affairs and the equally
dramatic future scenarios in the field of environmental and climate
protection, it is not surprising that there are increasing calls to use criminal
law to protect the natural environment and climate. Environmental criminal
law concerns those offences that are central to the protection of ecological
sustainability goals® — the interlinking of economic, social and ecological
concerns, taking into account the interests of future generations.*® Climate
criminal law, on the other hand, primarily concerns the protection of the
atmosphere, which is polluted by greenhouse gases, especially CO2. Unlike
environmental criminal law, climate criminal law is not primarily concerned
with the pollution of the air as such, but with long-term changes to the
atmosphere. The injustice of ‘climate crimes’ is seen in the fact that
greenhouse gases are emitted without appropriate compensation measures
being taken to achieve climate neutrality.®® From a criminal law perspective,
this raises the question of whether the atmosphere needs criminal law
protection by making climate-damaging behaviour punishable by law.®’
Requirements for environmental and climate criminal law can be
found in European Union law,® which also aims to strengthen the criminal
law protection of the environment and climate with the Green Deal.*°
Particularly noteworthy in this context is Directive (EU) 2024/1203 of the
European Parliament and of the Council of 11 April 2024 on the protection
of the environment through criminal law, which specifies the minimum
offences that Member States must criminalise and the minimum upper limits

%2 \gl. Hahn, 2024, passim; Graser, 2019, 317. For the decision of the German Federal
Constitutional Court see Wieland, 2022, p. 167 ss.; for a different view see Wolff, 2024, p.
1402.

9 Schmalenbach, 2024, p. 55 ss.

% Schmoller, 2025, p. 75.

% Calliess, 2025, p. 1 ss.; Glaser, 2006, p. 44; Kahl, 2009, p. 2, p. 6.

% Satzger, 2024, p. 280, p. 281.

% In more detail Kaiafa-Gbandi, 2023, p. 41, p. 45 ss.; Satzger and von Maltitz, 2021, p. 1
ss.; Schmoller, 2025, p. 112.

% Calliess, 2025, p. 1 ss.; Glaser, 2006, p. 44; Kahl, 2009, p. 2, p. 6.

% Mitteilung der Kommission v. 11.12.2019 3 KOM (2019) 640 endg.
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for sanctions. In particular, new criminal offences and tougher sanctions for
individuals and companies are planned. This directive also contains
provisions on the framework conditions and procedures, e.g. for the
systematic collection and publication of data and information on
environmental crime and for cooperation between Member States. The
Member States of the European Union must transpose the provisions of this
Directive, which the European Union has adopted to combat transnational,
organised, profit-driven environmental crime through criminal law, into
national law by May 2026 (see 3.1.).

The Council of Europe has also been active in the field of
environmental criminal law for decades. With the Convention on the
Protection of the Environment through Criminal Law of 4 November
1998,1% it pursued the goal of harmonising environmental criminal law!!
and formulated environmental criminal offences in which intentional or
negligent acts are punishable. The Council of Europe has pursued the goal
of harmonising environmental criminal law and formulated environmental
criminal offences in which intentional or negligent acts are to be punished if
they have caused or are likely to cause lasting damage to the quality of the
air, soil or water or to animals and plants. However, this convention did not
enter into force because the minimum number of three ratifications required
for its entry into force was not reached. In 2025, the Council of Europe
pushed for criminal law protection of the environment and climate through
new, stricter regulations by adopting the groundbreaking Convention of the
Council of Europe Convention on the Protection of the Environment
through Criminal Law in May 2025 (see 3.2).

These activities at the level of the European Union and the Council of
Europe, which provide for significant tightening of environmental and
climate criminal law, raise a number of questions when transposed into
national law, which will be addressed in conclusion (see 3.3.).

3.1. Green Criminology and the European Union's Green Deal:
Combating transnational, organised, profit-driven environmental crime
through criminal law

The European Union sees environmental and climate protection as a new
priority and calls for effective criminal, administrative and civil sanctions to
protect human rights and the environment, especially the foundations of life.

100 See Hecker, 2024, chap. 3 No. 11.
101 See Knaut, 2005, p. 243 ss.
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However, if fundamental and human rights and environmental protection
are to be guaranteed by legal measures, reference is made to values that are
generally recognised and are not further questioned or justified. The means
to be used to achieve effective protection of these values alone are open to
debate. Nevertheless, constitutional concerns have been raised, particularly
in Germany, regarding the use of criminal law to protect the climate,
especially from the perspective of the constitutional principle of
proportionality and the idea of ultima ratio.'> However, since all EU law
takes precedence over the national law of EU Member States and, in the
opinion of the ECJ, this also applies if the national law is constitutional
law,'% the criminal law provisions of the European Union, as set out in
Directive 2024, must be transposed into national law by the Member States
without regard to the constitutional provisions of national law, such as the
ultima ratio principle.** National law is ‘superseded’ by EU law.

3.1.1. European Union activities in the field of environmental criminal law
up to the Green Deal

In order to adequately sanction legal violations in the field of environmental
and climate protection, a set of supervisory measures and penalties is
available in environmental, administrative and criminal law that can and
should be used effectively. Although the European Union does not have the
power to introduce criminal sanctions at EU level, it does have the power to
oblige Member States to introduce criminal measures and to set minimum
maximum penalties. It has been making use of this power in the field of
environmental criminal law for more than 20 years.

A) Proposal of a Directive on the protection of the environment through
criminal law (2001)

The Commission first presented a Proposal of a Directive on the protection
of the environment through criminal law on 13 March 2001.1% It assumed
that the criminal sanctions imposed by Member States were not sufficient to
ensure full compliance with Community environmental law. Article 3 of the

192 In particular Burchard and Schmidt, 2023, p. 83 ss.; Ransiek, 2024, p. 644 ss.

108 Case C- 6/64, Flaminio Costa v E.N.E.L., 15 July 1964.

104 See Brodowski and Jahn, 2017, p. 363, p. 366; Eckardt, 2024, p. 85 ss.; Luef-Kolbl,
2024, p. 65 ff;.

105 KOM (2001) 139 endg.
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proposed directive therefore obliged Member States to make certain
intentional or grossly negligent activities punishable by criminal penalties if
they violate specific environmental protection regulations of the European
Community or regulations of the Member States implementing such
regulations. The proposed directive did not contain any further provisions
on the structure of the general and specific parts of environmental criminal
law or on the legal consequences. However, this proposal for a directive
from the Commission was rejected by the Member States in the Council due
to reservations regarding the competence of the European Community. The
Council therefore adopted Framework Decision 2003/80/JHA on the
protection of the environment through criminal law,% which contained a
list of environmental offences that should be punishable by effective,
proportionate and dissuasive penalties in the Member States. In terms of
content, the Framework Decision was largely aligned with the Convention
on the Protection of the Environment through Criminal Law (ETS No. 172)
of 4 November 1998,'%" which never entered into force because the required
minimum number of ratifications or accessions was not reached.

B) EU powers with regard to the criminal law of Member States for the
protection of the environment

However, the Commission took the view that the Council had encroached
on the European Community's powers to issue instructions in the field of
criminal law by adopting the Framework Decision,'% and therefore brought
an action before the ECJ for the annulment of the Framework Decision. In
its judgment of 13 September 2005, the ECJ declared the Framework
Decision invalid.'® Environmental protection is one of the Community's
essential objectives. In principle, criminal law and criminal procedure do
not fall within the competence of the Community. However, this could not
prevent the Community legislator from taking measures relating to the
criminal law of the Member States which were necessary to ensure the full
effectiveness of the legal norms it had adopted for the protection of the
environment, if the application of effective, proportionate and dissuasive

106 ABI EG 2003 Nr. L 29, S. 55; see Knaut, 2005, p. 340 ff.; Lienert, 2022, p. 102 ff.

107 See Knaut, 2005, pp. 243-295.

108 Heger, 2009, pp. 118 ff.; Hugger, 2000, p. 92 f.

109 EUGHE 2005, 7879 = JZ 2006, 307; see Kisseler, 2021, p. 53 ff.; Lienert, 2022, p. 92 ff.;
Plump, 2021, p. 227 ss.
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penalties by the competent national authorities constituted a measure
essential for combating serious damage to the environment.

C) Directive 2008/99/EC of the European Parliament and of the Council of
19 November 2008 on the protection of the environment through criminal
law

In light of this ruling by the ECJ, on 9 February 2007 the Commission
presented a new proposal for a directive on the protection of the
environment through criminal law, which came into force on 26 December
2008 as Directive 2008/ 99/EC of the European Parliament and of the
Council of 19 November 2008 on the protection of the environment through
criminal law.™° This directive, which has been described as a “prototype for
the Europeanisation of economic and environmental criminal law’,''!
concerned in particular air pollution and the disposal of hazardous waste.
The ECJ regarded the necessary competence for this as an ancillary criminal
law competence to environmental law. According to this, air, soil and water
must be protected by criminal law from significant unlawful damage caused
by intentional or at least grossly negligent acts. Furthermore, Member States
had to establish criminal provisions on the management and shipment of
waste, the operation of dangerous installations, the handling of nuclear
materials or other radioactive substances, and the protection of living
animals and plants. Sanctions had to be provided for both natural and legal
persons.

D) Evaluation of the Directive on the protection of the environment through
criminal law

In March 2019, the Commission initiated an evaluation of European
environmental criminal law,!*? which concluded that the 2008 Directive had
not had a significant impact. Over the past ten years, the number of cases of
environmental crime that have been successfully investigated and
prosecuted has been very low. In addition, the penalties imposed have been
too low to have a deterrent effect. It was therefore recommended that the

110 0J L 328, 6.12.2008, pp. 28-37; see Kisseler, 2021, p. 66 ff.; Lienert, 2022, p. 92 ff.

111 Heger, 2012, p. 211, p. 212.

112 Commission Staff Working Document Evaluation of the Directive 2008/99/EC of the
European Parliament and of the Council of 19.11.2008 on the protection of the environment
through criminal law 3 SWD (2020) 259 final; see Schnichels and Seyderhelm, 2020, p.
829, p. 832.
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2008 Environmental Crime Directive be revised with the aim of updating
the scope of the Directive and clarifying or deleting vague terms in the
definitions of environmental crime. It was recommended that penalties in
the Member States be harmonised, that the level of penalties be more
closely linked to the financial situation of legal persons, and that aspects of
cross-border and organised crime be taken into account.

On 15 December 2021, based on this recommendation, the
Commission presented a proposal for a directive on the protection of the
environment through criminal law and replacing Directive 2008/99/EC,
which was also intended to be part of the European Green Deal climate
plan.’*® The proposal aimed to increase the effectiveness of criminal law in
combating environmental crime.

E) Directive (EU) 2024/1203 on the protection of the environment through
criminal law of 11 April 2024

On 20 May 2024, Directive (EU) 2024/1203 of the European Parliament
and of the Council of 11 April 2024 on the protection of the environment
through criminal law and replacing Directives 2008/99/EC and
2009/123/EC entered into force.!* In the Directive on the protection of the
environment through criminal law, the Commission sees criminal law as
part of a comprehensive EU strategy to protect and improve the state of the
environment, to be used as a last resort when other measures are not
sufficient to ensure compliance with environmental and climate protection
regulations. It bases its call for more effective environmental criminal law
on the central role of transnational organised environmental crime and the
assumption that considerable criminal profits are made in this field. The
prospect of criminal profits, reinforced by low risks of prosecution, creates
significant incentives for organised crime groups. Certain forms of waste
crime and trade in protected species, such as wildlife trafficking, poaching
of elephants and rhinos, deforestation of tropical forests and illegal mining
in Europe, are particularly lucrative. Although these offences are less
significant in Europe than in the countries of origin, Europe plays a key role
as a sales market. However, Europe plays a central role as a sales market: it
is one of the most important sales markets, especially for protected species
and tropical woods. In this respect, there are points of contact for European
countries arising from the illegal import and transit of timber, fauna, flora

113 COM(2021) 851 final; see Burgert and Veljovic, 2023, p. 156 ff.; Heghmanns, 2024, p.
256 ff.
14 0JL, 2024/1203, 30.4.2024.



494 Gerhard Dannecker

and other products related to environmental protection and/or other conflict
resources.'?®

Furthermore, reference is made to the low risk of detection and
prosecution in the area of environmental crime, as well as to inadequate
cooperation between administrative and law enforcement authorities,
because environmental authorities do not consistently forward information
about crimes committed to law enforcement authorities in order to avoid
exposing their own failings or questionable cooperation practices with
industry. If no remedy is found here, it is unlikely, for procedural reasons,
that environmental criminal law will go beyond punishing easily visible
everyday actions or dealing with spectacular accidents. In addition, action
must be taken against public corruption in this context.

The environment as a (natural) basis of life, biodiversity and species
protection are cited as legal interests worthy of protection. Member States
are obliged to introduce new environmental and climate offences.!® In
future, for example, illegal timber trade, illegal recycling of environmentally
harmful ship parts (‘beaching’)!*’ and serious violations of chemical
legislation will be penalised.’'® The Environmental Crime Directive also
contains provisions for ‘behaviour comparable to ecocide’ and recommends
the inclusion of ecocide in the Rome Statute. This development marks a
clear shift from voluntary protection measures to enforceable international
standards aimed at preventing, deterring and prosecuting the most serious
environmental damage.

The Commission proposes a common minimum level of penalties for
environmental and climate offences. For offences that result or may result in
the death or serious injury of a person, Member States must provide for a
minimum prison sentence of up to ten years.

Member States shall ensure that legal persons can be held liable for
criminal offences where such offences have been committed for the benefit
of those legal persons by any person who has a leading position within the
legal person concerned, acting either individually or as part of an organ of
that legal person. Member States shall take the necessary measures to ensure
that, at least for legal persons, criminal offences are punishable by criminal

115 Price, Donavan and de Jong, 2007, p. 117.

116 Heghmanns, 2024, p. 256, p. 259 ff.

17 De lege lata, see Altenburg and Kremer, 2023, p. 133 ff.; Elsner, 2023, p. 135 ff,;
Saliger, 2023, p. 585 ff.

118 Hecker and Lorenz, 2024, p. 33.
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or non-criminal fines. New sanctions are also being called for for legal
entities, ranging from exclusion from public funding or tenders to the
withdrawal of licences and the obligation to establish compliance
management systems.*°

An act is ‘unlawful’ within the meaning of Article 3(1) of Directive
2024 if it infringes Union law, national laws or administrative provisions of
a Member State, or a decision of a competent authority of a Member State
implementing the Union law referred to in point (a). Such an act is also
unlawful if it is committed in the context of a permit issued by a competent
authority of a Member State, if that permit was obtained fraudulently or
through corruption, extortion or coercion, or if that permit clearly
contravenes the relevant substantive requirements. The Directive 2024 thus
ties in with the structure of offences under European environmental criminal
law, which is ancillary to Union law and was already implemented by the
Environmental Criminal Law Directive 2008.

Furthermore, cooperation in criminal prosecution will be
strengthened, and Member States will be obliged to support persons who
report environmental offences.

3.2. Activities of the Council of Europe in the field of environmental
criminal law

The Council of Europe, being the institution which adopted the first
international instrument to combat environmental crime in the Convention
on the Protection of the Environment through Criminal Law of 1998 (CETS
172) acknowledges, as well as the European Union, the need for an
enhanced international approach to combat these crimes. The 1998
Convention never entered into force as the necessary minimum number of
ratifications or accessions was not attained. Therefore, the Steering
Committee of the Council of Europe for overseeing and coordinating
activities in the field of crime prevention and crime control established a
Working Group of Experts on the Protection of the Environment through
Criminal Law to consider in a Feasibility Study the possible way forward,
by assessing whether the elaboration of a new Convention was feasible and
appropriate. In June 2022 this group of experts decided that a new
Convention was feasible and appropriate. On 23 November 2022, the
Committee of Ministers of the Council of Europe adopted the Terms of

119 Burgert and Veljovic, 2023, p. 156, p. 161.
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Reference for a new Committee of Experts on the Protection of the
Environment though Criminal Law.

On 14 May 2025, the Committee of Ministers of the Council of
Europe adopted the Convention on the Protection of the Environment
through Criminal Law (CETS 172). This Convention is the first
international legally binding instrument to address environmental crime,
covering a broad range of criminal acts that aggravate the triple planetary
crisis of climate change, pollution and biodiversity loss. The purpose of the
Convention is to prevent and combat environmental crime, promote national
and international cooperation, and establish minimum legal standards to
guide States in their national legislations. The main goal is the promotion
and enhancement of the protection of the environment.

The convention establishes a wide range of environmental offenses
and enables states to prosecute intentional conduct resulting in
environmental disasters tantamount to ecocide. Provisions on corporate
liability, sanctions, and organised crime reflect the evolving nature of
environmental offenses and their links to transnational criminal networks.
The convention includes a mechanism to monitor implementation and
accountability.

Concerning the consistency with existing policy provisions in the
policy area of the European Union, the European Commission, representing
the Union in the negotiations of the Convention and participating actively in
the negotiations, agreed on the text of the new Convention and declared this
Convention fully compatible with Union law in general, and the European
Criminal Directive in particular.'?® While the European Criminal Directive
only concernes environmental criminal offences in the European Union, the
Convention has a broader geographic reach encompassing Council of
Europe members and third states around the world that can become parties
to the Convention. The Convention thus represents the opportunity to foster
environmental protection beyond the Union in an international legally
binding treaty.

3.3. Statement
The climate crisis is omnipresent, and extreme weather conditions, floods,
and crop failures attributable to anthropogenic climate change are now

120 Council Decision (EU) 2025/2493 of 1 December 2025 on the signing, on behalf of the
European Union, of the Council of Europe Convention on the Protection of the
Environment through Criminal Law, no. 3.
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almost a daily occurrence. This raises the question of whether “securing the
future by means of criminal law” is necessary*?! and what answers criminal
law has to offer in response to the climate crisis.!? In Germany, there are
some who question whether criminal law is a suitable means of controlling
behavior.'2 However, the European Union and the Council of Europe have
decided to use criminal law in the climate crisis.®* This is because
punishment alone—in contrast to purely preventive measures—aims at
repression and retribution for legally prohibited behavior'?® and therefore
cannot be replaced by other sanctions.

3.3.1. Lack of sufficient quantitative and qualitative empirical data

However, critics of the European Union's approach point out that there are
considerable shortcomings in the field of environmental criminology, both
in terms of quantitative and qualitative data.'?® However, the lack of
quantitative data is less significant than is often assumed, because it may be
sufficient for legal policy measures if qualitative studies, such as those
frequently conducted by and in the EU through expert surveys, can prove
the existence of criminal behavior, even if the frequency remains unknown
or the manner in which it is carried out often cannot be clarified, e.g.,
whether and to what extent it involves organized (economic) crime.

3.3.2. Dogmatic and criminal policy challenges in implementing
international and EU law requirements in national law

Although the EU and the Council of Europe have established far-reaching
requirements, there are considerable dogmatic and criminal policy
challenges in implementing international and EU law requirements in
national law, which future environmental and climate criminal law will have
to address.*?’

121 5o already Stratenwerth ZStW 105 (1993), 679.

122 See Schrott, 2024, p. 59, p. 62 ss.

123 Burchard and Schmidt, 2023, p. 83. Prittwitz and Tiedeken, 2024, p. 59, p. 81.

124 Also advocating the use of criminal law Frisch, 2024, p. 23 ss.; Satzger and von Maltitz,
p. 1.

125 Federal Constitutional Court BVerfGE 20 323, 331; Appel, 1998, p. 217 ff; Jescheck
and Weigend, 1969, § 8 I 2; Schmidhduser, 2004, p.1. p. 16.

126 Albrecht, 2023, p. 29, p. 35 ss.; Heghmanns, 2024, p. 256 ss.

127 Schrott, 2024, p. 59, p. 62 ss.
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The classic dogmatic categories of attribution of success and
individual responsibility raise questions. When defining offenses, it is
therefore particularly important to ensure that harmful consequences can be
traced back to the actions of individuals. However, threats to the
environment and climate are often not caused directly by individuals or
single causes, but rather result from cumulative effects. This raises the
question of whether the cumulative risk justifies the threat of punishment.
128t the same time, the requirements of the principle of specificity (nullum
crimen sine lege) must be upheld.'?°

Another key aspect concerns the administrative accessory nature of
environmental criminal law, which both the European Union and the
Council of Europe rightly advocate. Overall, criminal law needs to be
designed in an administratively accessory manner, with priority given to the
principles of (ecological) sustainability and precaution. In order to prevent
gaps in criminal liability, specific regulations are required in this regard for
illegally obtained permits, for the recording of circumvention acts, and for
the cross-border effect of environmental permits and their limits.

In the business sector, gross negligence should be punishable by law
in addition to intentional conduct. Emphasis should be placed on the
criminal and administrative liability of legal entities and companies, as well
as on confiscation. Furthermore, provisions need to be made for
compensation for damages—as a rule, not in the form of restoration to the
previous state, but in the form of the most environmentally compatible state.

Environmentally destructive practices that take place outside the
Member States of the European Union (e.g., deforestation of rainforests)
should also be made punishable in the Member States of the European
Union so that companies from the European Union that instigate criminal
offenses in non-European countries can be prosecuted in the European
Union. It is not sufficient to extend national criminal law rules, as the
conditions for double criminality—criminality at home and abroad—are
often a prerequisite for the application of criminal law (criminal law norms
with foreign connections).**

128 |n detail, see Krell, 2024, p. 139 ss.

129 Schrott, 2024, p. 59, p. 64.

130 Satzger and von Maltitz, 2021, p. 1, p. 25 ss.; on the principle of universality, see
Papathanasiou, 2024, p. 421, p. 423 ss.
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3.3.3. Neceessity to develop consistent penal soutions

From a legal policy perspective, it has proven particularly relevant that the
protection of natural resources cannot be reduced to a national issue,
meaning that environmental law issues arise in the context of international
law, EU law, and national law. National criminal law occupies a special
position in this regard. It is not only applied or concretized constitutional
law, but also enjoys a considerable degree of methodogical, conceptual, and
argumentative independence.'®! Therefore, in criminal law, the non-criminal
discorse referred to in section 2 must be taken up and dealt with
independently in order to develop effective and consistent penal solutions.

131 Auer, 2007, p. 27, p. 40; zustimmend Schrott, 2024, p. 59, p. 68; furthermore, see Hesse,
1995, p. 265, p. 268; Wahl, 1981, p. 485, p. 507.
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