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EVIS ALIMEHMETI"

Human Rights in Albania: Protection under the European Convention
on Human Rights™ ™"

ABSTRACT: The paper sheds light on some of the current challenges of
human rights protection in Albania, through a historical overview of the
constitutional framework of such protection, the place of international law
in the national system, in particular the European Convention on Human
Rights and the findings of the European Court of Human Rights. It shows
that, whereas the constitutional and legal framework aligns with the
standards of protection of human rights enshrined in the Convention, the
findings of the Court in the last two decades indicate continuous challenges
yet to be addressed in relation to several rights and freedoms, especially
those concerning the guarantees related to fair trial, lengthy court
proceedings, property rights, and effective remedies.

KEYWORDS: human rights, international law, constitutional court,
European Convention on Human Rights, European Court of Human Rights.

1. Introduction

Albania has transitioned from a totalitarian regime to a democratic one,
founded on the principles of the rule of law and protection of human rights
and freedoms. Human rights form one of the fundamental pillars of the
Albanian Constitution, supported also by important commitments at the
international level, through adherence to human rights treaties. However,
the journey of transitioning to international standards of human rights
protection is a complex one, conditioned by specific historical, political,
social, and legal processes. This paper aims to shed light on some of the
current challenges of human rights protection in Albania, through a

* Professor, Faculty of Law, University of Tirana, Albania. Evis.Alimehmeti@fdut.edu.al.
™ The paper has been conceptualized to serve as part of the reading materials for the
“Human Rights and Rule of Law” LL.M. program at the Central European Academy.
Hence, it has an informative character.

™ The research and preparation of this study was supported by the Central European
Academy.
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historical overview of the constitutional framework of such protection, the
place of international law in the national system, in particular the European
Convention on Human Rights (ECHR) and the findings of the European
Court of Human Rights (ECtHR). It shows that, whereas the legal
framework generally aligns with the international standards, in particular
those related to the ECHR, the findings of the ECtHR in the last two
decades indicate continuous challenges yet to be addressed in relation to
several rights and freedoms included in the ECHR, and the need for
additional implementation mechanisms.

To this end, the first section of the paper provides a short overview of
the place of human rights during the communist regime, the repressive
ideology of the regime, and its consequences for human rights, as well as a
description of the new framework following the change of the regime, up to
the current constitutional provisions in force. The subsequent section
focuses on the status of international law in the internal legal system, based
on a normative and case law overview, identifying advantages of the new
constitutional provisions, but also challenges, regarding the place of the
ECHR and EU law compared to domestic law. The last section delves into
judgments of the ECtHR versus Albania in the last two decades, providing
insights into some of the court’s main findings on the standards of human
rights protection in Albania, including those related to the recent
constitutional justice reform. As it is difficult to cover the case law of the
ECtHR in relation to all complaints submitted to the court against Albania,
this last part focuses on cases indicating a pattern of violation, leading also
to pilot and quasi pilot judgements.

2. Brief historical background

Albania endured a harsh communist dictatorship and remained isolated for
almost 5 decades. In 1946, following general elections, the legislative
assembly in Albania adopted the Statute of the People’s Republic of
Albania, where the power came “from the people” and belonged “to the
people.”* However, according to the historian Hoxha, the 1946
constitutional framework, followed by amendments in 1950, described the
establishment of a democratic government based on free elections and

1 Hoxha, 2021. The text of the Statute of People’s Republic of Albania, [Online]. Available
at: https://www.crteducazione.org/wp-content/uploads/2025/02/STATUTI-I-
ASAMBLESE-KUSHTETONJE%C2%A6eSE-1946.pdf (Accessed: 09 October 2025).
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recognised the freedoms of conscience and belief, expression, and
organisation, including the establishment of different political parties and
other freedoms.? The constitutional provisions of 1950 established “the state
of workers and peasant workers.”® They also guaranteed the right to private
property and private initiatives in the economy.* Interestingly, the word
“socialist” was used only twice in the entire text of the Constitution,
namely, in article 11, related to agriculture and in article 12, to state a
working principle.> However, in practice, such guarantees were short-lived.®
A new Constitution, adopted in 1976, proclaimed Albania as a People’s
Socialist Republic, a state of the “dictatorship of the proletariat,” which
enshrined and protected the interests of all employees.” It proclaimed the
governance of the country through “its own forces” and the development of
external relations based on the “principles of Marxism-Leninism and
proletarian internationalisation.”® At the political level, the entire system
operated on the principle of centralised power.® The foreign policy was
characterised by a total isolation from the rest of the world as a “potential
danger” to the country’s independence.®

The word “freedom” was not used anywhere in the entire text of the
Constitution of 1976. There were a few provisions proclaiming individual
rights, but they were not respected in practice. According to article 39 of the
Constitution of 1976, the rights were inseparable from the fulfilment of
duties, and could not be exercised contrary to the socialist order; the
exercise of the rights and duties of individuals was to be based on the
harmony between the interests of the individual and those of the socialist

2 1bid.

3 Albanian  Constitution 1950, Art. 2., [Online].  Available at:
https://shtetiweb.org/2013/10/08/kushtetuta-e-republikes-popullore-te-shqiperise-1950/
(Accessed: 09 October 2025).

4 1bid. Arts. 11., 14-22.

S Art. 12: The state supports the socialist development of agriculture by organizing state
agricultural enterprises, machine and tractor stations, and by assisting agricultural
cooperatives and other forms of association of working peasants established on a voluntary
basis. Art. 13: In the People’s Republic of Albania, the socialist principle applies: “From
each according to his ability, to each according to his work.”

® Hoxha, 2021; Zickel and Iwaskiw, 1994, pp. 171-172.

7 Albanian Constitution 1976, Arts. 2-3.

8 lbid. Arts. 14-15.

° lbid. Art. 11.

10 Zickel and Iwaskiw, 1994. For more, in general, see the chapter on human rights during
communism in Alimehmeti, 2002.
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society, giving, however, priority to the latter.!* In other words, observance
and development of the rights of individuals followed and served the
strengthening of the socialist regime. The free legal profession and the
Ministry of Justice were abrogated as “‘unnecessary,” based on the argument
that the court and the prosecution office served as guarantors of the rights of
the accused in the legal process.*> The freedoms of conscience and
expression of religion were banned.® Individuals accused of committing the
crime of “agitation and propaganda” were often denied the right to due
process and, in some cases, executed without a court order.*

According to the Constitution of 1976, the judicial system consisted of
the People’s Courts as the bodies that carry out the administration of justice.
The High Court directed the activity of the lower courts, guided however by
the ideology of the regime.®™ According to article 78, the Presidium of the
People’s Assembly controlled the implementation of laws and decisions of
the People's Assembly as well as the High Court, the Prosecutor General,
and other state bodies, a clear example of the centralisation and unification
of the three powers. Additionally, the Presidium of the People’s Assembly
was vested with the power to interpret the laws and present them for
approval to the Assembly.® Judges of the People’s courts were elected by
the people and the such courts had the duty “to protect the socialist legal
order,” and “educate the working masses in the spirit of respecting and
implementing socialist legality, relying on their active participation.”*’

Towards the end of 1980s, following the wave of democratic changes
in the regimes of the countries of Eastern Europe, the government led by the
successor of the dictator Hoxha, made efforts to adapt to such changes and
ease their impact inside the country. It applied to join the Conference on
Security and Cooperation in Europe and introduced a few measures aimed at
the acknowledgement of the rights and freedoms of individuals.'® Following
massive protests calling for the establishment of a democratic regime,

11 Albanian Constitution 1976, Art. 39.

2 Human Rights Watch, 1996, p. 11. Tartale and Tartale, 2011, p. 42.

13 Albanian Constitution 1976, Art. 37.

14 Qendra Shgiptare pér Mbrojtjen e té Drejtave té Njeriut, 1997; 1996. Federal Research
Division of the Library of Congress, 1992.

5 Gjykata e Larté - “Historiku”, [Online]. Available at:
https://gjykataelarte.gov.al/en/gjykata/historiku (Accessed: 10 October 2025).

16 Albanian Constitution 1976, Art. 78.

7 Ibid, Art. 101.

18 News from Helsinki Watch, 1991; Human Rights Watch, 1992.
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general elections were held in February 1991, leading to the formalisation of
a multiparty regime. Soon, the Assembly adopted Law No. 7491, dated
29.04.1991, “For the Main Constitutional Provisions,” abrogating the
Constitution of 1976 and sanctioning the system of parliamentary
democracy.® The new constitutional framework recognised human rights as
one of the fundamental principles of the new democratic system. Article 4
of the Law regulated the state’s responsibility to guarantee the fundamental
rights and freedoms of people and national minorities. Apart from these
general stipulations, the Law did not include provisions on human rights and
freedoms. The gap was addressed two years later with another
Constitutional Law, providing a detailed catalogue of human rights.?° A
third Constitutional Law, adopted in 1992, established the Constitutional
Court with the exclusive jurisdiction to review the constitutionality of legal
norms and make the final interpretation of constitutional provisions.?*
Additionally, several important laws paved the way for the transition to the
free market economy and private ownership, such as the Law on
Commercial Companies in 1992, the Law on Foreign Investments in 1992,
the Civil Code in 1994 and the Civil Procedure Code in 1996, the Criminal
Code and the Criminal Procedure Code in 1995, as well as other laws
related to the mechanisms for restitution of properties to former owners.

In 1995, Albania was accepted as a full member of the Council of
Europe. In 1996, Albania ratified the European Convention for the
Protection of Fundamental Human Rights and Freedoms and some of its
Protocols (ECHR). The ratification of the human rights instruments in the
framework of the Council of Europe and the United Nations paved the way
to the adoption of a new Constitution in 1998, through a nationwide
referendum. The catalogue of human rights included in the Constitution of
1998 is modelled upon the text of the ECHR. However, it also includes
additional rights and freedoms, categorised into ‘“Personal rights and
freedoms,” “Political rights and freedoms,” and “Economic, social and
cultural rights and freedoms.”?? Between 1998 and 2015, the Constitution of

18 Law no. 7491, dated 29.04.1991, “For the Main Constitutional Provisions,” Arts. 1-3.

2 Law n0.7692, dated 31.3.1993, “For an addition in the Law no.7491, dated 29.4.1991,
‘For the main constitutional provisions.’”

2 Law 7561 dated 29.04.1992, “On some amendments and additions in the Law no. 7491,
dated 29.04.1991, ‘For the main constitutional provisions.”

22 Constitution of the Republic of Albania, 1998. A consolidated version of the Constitution
can be online available at:
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1998 was amended 4 times, namely in 2007 (a change in the composition of
local elected bodies); 2008 (electoral system changed from a majoritarian to
a proportional formula, introduction of a mechanism of confidence voting
strengthening the position of the Prime Minister, and new rules on the
voting of the Head of State); 2012 (new rules of immunity for members of
parliament and judges), and 2015 (mandatory assets and other integrity
related declarations for elected officials).?®> The amendments of 2015 also
included limitations on the rights to vote and to be elected for those
sentenced to imprisonment for a crime. Such changes provided the basis for
the adoption of a law restricting the right to vote of those convicted for a
series of serious offences. The restrictions also apply to those already
serving a sentence before the entry into force of the law.?* The attempt by
the Albanian Helsinki Committee to have the restrictions declared
unconstitutional was unsuccessful. The ECtHR reviewed the restrictions in
Myslihaka and others v. Albania and concluded that the restrictions were
within the margin of appreciation of Albania, and therefore found no
violation of article 3 of Protocol 1 of the ECHR.%®

A major constitutional reform took place in 2016, foreseeing a new
architecture of the judiciary. The main objectives of the reform included the
strengthening of the judiciary’s independence from the other two branches
of power and the restoration of public confidence in the administration of
justice. The reform established new bodies overseeing the career of judges
and prosecutors, namely the High Judicial Council and High Prosecution
Council.?® Their new composition does not include members from the other
two branches of power, foreseeing the membership of judges, prosecutors,

https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL -
REF(2016)064-e (Accessed: 11 October 2025).

2 Law no. 9675, dated 13.1.2007, “On some amendments to Law No. 8417, dated
21.10.1998, “Constitution of the Republic of Albania.”” Law no 9904, dated 21.4.2008, “On
some amendments to Law No. 8417, dated 21.10.1998, ‘Constitution of the Republic of
Albania’”, as amended. Law no. 88/2012, dated 18.09.2012, “On some amendments to Law
No. 8417, dated 21.10.1998, ‘Constitution of the Republic of Albania’”, as amended. Law
n0.137/2015, dated 17.12.2015, “On some amendments and additions to Law No. 8417,
dated 21.10.1998. ‘Constitution of the Republic of Albania’”, as amended.

% Law no. 138/2015 “On guaranteeing the integrity of persons who are elected, appointed
or exercise public functions.” Decision of the Constitutional Court no. 43, dated
05.06.2017.

% Decision of the Constitutional Court no. 43, dated 05.06.2017. Myslihaka and others v.
Albania, App. Nos. 68958/17 and 5 others, 24 October 2023.

26 Arts. 147, 149 of the Constitution, 1998, as amended.
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academics, advocates, and civil society representatives instead. The reform
introduced new rules concerning the election of judges of the Constitution
Court and the High Court, including the organisation of a new inspectorate
for judges and prosecutors.?” Most importantly, the new constitutional
amendments foresee the assessment of judges, prosecutors and other legal
officers of all instances, through the extraordinary constitutional mechanism
of Transitional Qualification Assessment, shortly referred to as the ‘vetting’
procedure. Two ad hoc bodies, namely, the Evaluation Commission and the
Appeal Chamber, perform an evaluation of judges, prosecutors, and related
legal officers based on their assets, professional abilities and background
(professional ethics). The procedure also includes the establishment of an
International Monitoring Operation (IMO), led by the European
Commission, to support the re-evaluation process by monitoring and
overseeing the entire process of the re-evaluation.?® According to the new
constitutional provisions, the IMO observers are entitled to file findings and
opinions with the Commission and the Appeal Chamber and contribute to
the background assessment. In those findings, the International Observers
may request that the Commission or the Appeal Chamber take evidence or
may present evidence obtained from state bodies, foreign entities, or private
persons, in accordance with the law. 2° The process has produced important
results, with almost half of the number of judges, prosecutors and other
related legal officers being removed from their positions.®® A package of
new laws was adopted, based on the new constitutional framework,
including amendments to the Law on the Organisation and Functioning of
the Constitutional Court. According to the amended article 71/c of the Law,
proceedings before the Constitutional Court may be reopened if an
international court with binding jurisdiction over the Republic of Albania
finds that an individual’s fundamental rights or freedoms have been violated
“owing to a [prior] decision of the Constitutional Court.”3!

The following section focuses on the place of international law in the
internal legal system and the force of norms issued by international

27 |bid. Art. 147/d.

28 |bid, Art. 179/b.

2 Constitution 1998, as amended, Annex for the Transitional Qualification Assessment,
Art. B.

30 Semic, 2022.

81 Law no. 8577, dated 10.2.2000, “On the Organization and Functioning of the
Constitutional Court,” as amended.
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organisations, based on the constitutional provisions in force. Understanding
such a relationship is important to reflect on the effectiveness of human
rights protection, especially the commitments under the ECHR and related
challenges.

3. The place of international agreements in the constitutional
framework in force

The Constitution of 1998 set the foundations of a unified system of national
and international law, particularly in the area of human rights. The
international norms are directly applicable and are superior to the domestic
ones, including the Constitution in one specific case. According to article
116 of the Constitution, ratified international agreements form part of the
internal legal system and are directly implemented (except when
implementation requires specific regulation).? Furthermore, article 17 of
the Constitution limits the application of restrictions to the rights and
freedoms foreseen in the Constitution to those provided in the European
Convention on Human Rights.®® As widely accepted in scholarship, the
specific reference of the Constitution to the ECHR places the latter in the
rank of the Constitution, an interpretation supported also by the
Constitutional Court.®* According to the court, “The legislator cannot
impose limitations that exceed those provided for by the ECHR, but it is not
prevented from expanding the scope of rights and freedoms through
legislation and giving a greater dimension to the realisation of the protection
of the individuals.”®

According to article 122 of the Constitution, a ratified international
agreement takes precedence over the laws of the country that conflict with
it, whereas the norms issued by an international organisation have

32 1bid. Art. 122.

33 Art. 17 of the Constitution provides the following:

1. The limitation of the rights and freedoms provided for in this Constitution may be
established only by law for a public interest or for the protection of the rights of others. A
limitation shall be in proportion with the situation that has dictated it. 2. These limitations
may not infringe the essence of the rights and freedoms and in no case may exceed the
limitations provided for in the European Convention on Human Rights.

34 Omari and Anastasi, 2010, p. 59; Berberi, 2014, p. 41; Ministry of Justice and Euralius,
2021.

% Decision of the Constitutional Court no. 9, dated 23.03.2010. Decision of the
Constitutional Court no. 24, dated 13.06.2007.
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precedence over the country’s law, when the agreement ratified by the
Republic of Albania for participation in that organisation expressly provides
for the direct application of the norms issued by it. In the Albanian version,
the two expressions do not have the same meaning. According to the scholar
Anastasi, the difference between laws (“ligje” in Albanian) and the
country’s law (*“e drejta’) concerns the understanding of the latter to include
all legal provisions in force in a country, i.e. also the Constitution.®® The
difference in the wording clearly serves the objective of removing any
barriers for the EU accession; upon acceptance of Albania, the EU
legislation would supersede conflicting domestic norms, including the
Constitution, and no additional constitutional adjustments are needed.

At the same time, article 5 of the Constitution foresees the binding
force of international law over Albania. The provision triggered a debate,
initially among scholars, as to its relationship with articles 116 and 122 of
the Constitution, which make reference only to ratified international
agreements.®” Eventually, a case concerning the application of the
provisions of an agreement not ratified by Albania involved both the High
Court and the Constitutional Court in the determination of the relationship
between the articles. Both courts supported the reading of article 5 of the
Constitution independently from the other articles, maintaining the position
that Albania is bound not only by the provisions of ratified instruments, but
also by general principles of international law, such as jus cogens and other
fundamental norms.*

Generally, in its case law, the Constitutional Court has supported the
supremacy of the norms of international law over domestic rules. The court
considers the hierarchy of the normative sources included in article 116 of
the Constitution to have established the supremacy of international treaties
over domestic laws. In the court’s words:

The Constitution has chosen the monistic concept in the
relationship between national and international law. In other
words, the constitutional provisions have defined a hierarchy of

% Anastasi, 2007.

37 The Constitutional Court had previously supported the reading of article 5 together with
articles 116 and 122 of the Constitution. For more on the cases and the approaches in
scholarship and courts, see Alimehmeti and Caka, 2015.

38 Unifying Decision of the High Court of Albania, no.1, dated 30.1.2003. Decision of the
Constitutional Court of Albania, no. 13, dated 12.7.2004.
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legal norms, mandatory for implementation by courts and other
bodies, according to which international agreements ratified by
law become part of the domestic legal order and have
precedence over ordinary laws.*®

However, the support of such a national identity applies almost
exclusively to the ECHR, in the cases of human rights complaints, where
the Constitutional Court (and the High Court) distinctively makes use of the
case law of the ECtHR. In 2006, Albania signed the Stabilisation and
Association Agreement (SAA) with the European Community; it received
the candidate status in 2014, followed by the opening of negotiations and
review of the acquis chapters. The position of the Constitutional Court on
the status of the SAA, compared to other treaties and domestic laws, is
rather blurry and recently openly inconsistent. In a few cases, initially, the
Constitutional Court interpreted the SAA as imposing specific legal
obligations, whereas recently it has taken a new position referring to it as a
framework instrument with no legal obligations.

The first clear position of the Constitutional Court on the status of the
SAA dates back to 2009. In reviewing a Decision of the Council of
Ministers, challenged in court for restricting the economic freedoms, the
Constitutional Court considered whether the restriction of the economic
freedoms was also in accordance with the SAA. It maintained, inter alia,
that article 33 of the SAA prevented the imposition of new quantitative
restrictions on imports or exports from its date of entry into force,
concluding that the Decision violated the principles enshrined in articles 11
and 118 of the Constitution and article 33 of the SAA.* Thus, the
Constitutional Court read the SAA as comprising legal obligations and
superseding the force of domestic laws. In the following years, the court
considered the binding force not only of the SAA but also of the case law of
the CJEU. Thus, in its decision no. 14 of 2014, related to competition rules,
the Constitutional Court considered, “as in previous judgments,” useful to
refer to the SAA and the case law of the European Court of Justice,
regarding the application of the competition rules.*! Moreover, in a few
other cases, the Constitutional Court has considered Directives of the EU as
having binding force over the domestic legislation. In a case in 2010, the

39 Decision of the Constitutional Court no. 36, dated 16.06.2023, para. 30.
40 Decision of the Constitutional Court no. 24, dated 24.07.2009.
41 Decision of the Constitutional Court no. 14, dated 21.03.2014, para. 31.
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court reviewed the compatibility of the provisions of a domestic law with
the requirements of Directive 2006/43/EC, concluding on the compatibility
of the law with the Directive.*?

However, recently, in a much-debated decision, adopted in 2022, the
Constitutional Court moved away from such views. The court defined the
SAA as a “framework agreement,” serving only to guide the processes of
the approximation of the legislation:

[...] The Court notes that the SAA is a framework agreement for
relations between the Republic of Albania, on the one hand, and
the EU and its Member States, on the other. This agreement was
ratified by Law No. 9590, dated 27.07.2006 and entered into
force on 1 April 2009, after its ratification by all EU Member
States. It aims to support Albania in strengthening democracy
and the rule of law, to contribute to political, economic and
social stability in Albania and in the region, to approximate
Albanian legislation to Community law and to support Albania
in completing the transition towards a functioning market
economy. In this way, the SAA is an agreement, which has
created a process of association of the parties in function of the
stabilisation and preparation of the Republic of Albania for
eventual membership in the EU.*3

In the court’s view, one of the measures adopted in the framework of
the SAA was the approximation with the EU law of the respective national
piece of legislation, whose constitutionality had not been challenged in the
court.** The court rejected the claim of violation of the hierarchy of norms,
included in articles 116 and 122 of the Constitution, ‘as long as the cause of
its violation is presented as non-compliance with the obligations of the
MSA.*

The new reasoning of the court poses several questions as to the
nature of the responsibilities of the parties under a “framework agreement,”
the difference with other international treaties and the openly avoided
question of consistency of the positions of the court. The definition of the

42 Decision of the Constitutional Court no. 3, dated 05.02.2010.

4 Decision of the Constitutional Court no.30, dated 02.11.2022, para. 71.

44 |bid, para. 76. See also Decision of the Constitutional Court no. 48, dated 15.11.2013.
4 |bid, para. 78.
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SAA as a framework agreement is novel to the case law of the court,
deserving clear arguments, at least to the understanding of the legal
obligations that derive from such an instrument and its standing in the
hierarchy of domestic legal norms. The terminology contributes to a
perception that the SAA contains no legal obligations, at least not until
Albania becomes a full member of the EU. This is especially important
considering that consumer rights, invoked in the case, form part of the EU
primary legislation, included in the constitutional norms of the Union.
Additionally, the court missed the opportunity to evaluate the application of
article 5 of the Constitution in the case, in view of its previous precedents
recognising the interest of article 5 with principles of international law. In
fact, the case signalled another departure from the previous positions of the
Constitutional Court as the court read article 5 in conjunction with articles
116 and 122 of the Constitution, reducing its scope of application to the
ratified agreements only. The following excerpt from the text of paragraph
73 of the case illustrates it:

The Constitution, in its articles 5, 116 and 122, provides that the
Republic of Albania applies the international law binding on it,
by listing ratified international agreements, which are part of
the internal legal system, in the hierarchy of normative acts that
have force before laws...” (italics added).*®

It remains to be seen whether the Constitutional Court will revert to its
previous views regarding the role and place of the SAA and EU law in the
domestic normative system, especially considering Albania’s candidate
country status, and the strong will on both sides to accelerate the process of
full accession.*’ In fact, several articles of the SAA, such as articles 70, 71
and 126, contain specific obligations to be observed in the areas of
competition and state aid, but also requirements concerning implementation
and enforcement of existing and future legislation harmonised with the EU
acquis. Such responsibilities rest with all court instances. In practice, except
for the Constitutional Court and occasionally the High Court, judges of the
other courts rarely make use of the EU acquis or international law in
general. There is a stronger attention to the ECtHR case law, especially in
the findings against Albania, but generally, the preparation remains limited

46 |bid, para 73.
47 Delegation of the European Union to Albania, 2025.
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for various reasons. These could include the insufficient focus of legal
curricula and professional trainings, a lack of interest in developing
expertise in international legal issues, but also the limited sources of
information in Albanian on the jurisprudence of international bodies of
human rights.*

4. ECtHR’s judgements versus Albania

Complaints concerning the right to a fair trial, property rights and lack of
effective remedies represent the largest number of applications submitted to
the ECtHR against Albania.*® The first judgment of the ECtHR delivered
against Albania is Qufaj Co. v. Albania, decided in 2004.>° The applicant (a
company) complained against the negligence of state authorities to execute
a court decision invalidating the guarantees for a fair trial. Additionally, the
applicant claimed a violation of article 13 of the ECHR in relation to the
refusal of the Constitutional Court to consider the non-execution of the court
decision as part of its reviewing jurisdiction. The ECtHR supported the
claims of the applicant, maintaining that “the execution of a judgment given
by a court must be considered as an integral part of ‘due process’ within the
meaning of Article 6” and “state authorities cannot cite a lack of funds as a
justification for not honouring a financial obligation arising from a
judgment judicial.”! Furthermore, the ECtHR considered the Constitutional
Court competent to examine the request of the company regarding the non-
execution of a final decision, as part of the requirements of a due legal
process, concluding that there had been a violation of article 6 of the ECHR
for the non-execution of final court decisions. Subsequently, the
Constitutional Court reviewed its approach regarding complaints against the
non-execution of final court decisions.

Complaints regarding the recognition of property rights of former
owners, deprived of their properties during the communist era, increased
significantly during the past two decades. Such complaints include also the

48 Caka and Merkuri, 2021, p. 26. For more on the place and status of the international
agreements in the internal legal order, see Alimehmeti and Caka, 2015.

49 European Court of Human Rights. Violations by article and by States, [Online].
Available  at: www.echr.coe.int/documents/d/echr/Stats_violation_1959 2022 _ENG
(Accessed: 13 October 2025).

%0 Qufaj Co. Sh.p.k. v. Albania, App. No. 54268/00, 18 November 2004.

51 Ibid, para 38.
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non-execution of final court decisions recognising property rights. Thus, the
lack of effective restitution mechanisms, manifested especially in relation to
non-execution of final judicial or administrative final decisions led to
numerous judgments of the ECtHR against Albania, finding violations of
articles 6, 13 and article 1/prot.1, such as in Caush Driza, Rramadhi, Driza,
Vrioni, Gjyli, Gjonbocari and more.5? The property-related cases indicated a
widespread problem affecting a large group of individuals. The repetitive
findings of the ECtHR and the non implementation of its continuous
judgements of property rights violations paved the way to a pilot judgement
in 2012 in the case of Manushage Puto.>® In this case, 20 applicants
complained that despite their inherited title to plots of land having been
recognised by the authorities, final administrative decisions awarding them
compensation in lieu of restitution had never been enforced, and there were
no effective remedies to address the non-enforcement. Noting that the
complaints reflected a widespread problem in Albania affecting a large
number of people, the ECtHR decided to apply the pilot-judgment
procedure. It supported the claims of applicants regarding the violation of
article 6/ 1, article 1 of Protocol No. 1 and article 13 of the ECHR for the
lack of an effective domestic remedy to redress the prolonged non-
enforcement of the decisions awarding them compensation in lieu.
Additionally, it held that Albania had to take general measures in order to
effectively secure the right to compensation within 18 months.>* The case
triggered the adoption of a new law on the treatment of the property and the
transformation of the Property Restitution Agency.

At the same time, in addition to property rights, an increasingly high
number of complaints submitted to the ECtHR concerns the lack of effective
remedies for unreasonable delays within judicial proceedings.®® The

52 Driza v. Albania, App. No. 33771/02, 13 November 2007; Caush Driza v. Albania, App.
No. 10810/05, 15 March 2011; Ramadhi and others v. Albania, App. No. 38222/02, 13
November 2007; Vrioni and others v. Albania, App. No. 2141/03, 24 March 2009; Gyli v.
Albania, App. No. 32907/07, 29 September 2009; Gjonbocari v. Albania, App. No.
10508/02, 23 October 2007.

53 Manushage Puto and others v. Albania, App. Nos. 604/07, 34770/09, 43628/07 et al., 31
July 2012.

54 |bid, paras. 110-121.

55 Ramadhi and others v. Albania, see note 52, Gyli v. Albania, see note 52, Gjonbocari v.
Albania, see note 52; Marini v. Albania, App. No. 3738/02, 18 December 2007; Beshiri and
Others v. Albania, App. No. 7352/03, 22 August 2006; Mishgjoni v. Albania, App. No.
18381/05, 07 December 2010.
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situation deteriorated further in the case of Luli and others, where the
ECtHR issued a quasi-pilot decision regarding the lack of effective
remedies in Albania for unreasonable lengths of judicial processes. The
court urged Albania to introduce a domestic remedy to address the length of
proceedings, indicating potential models to follow.>® In response to the
findings of the ECtHR, an acceleratory and compensatory remedy was
introduced in the Albanian Civil Procedure Code.>” A new Chapter X, on
mechanisms to address the duration of judicial processes in the first and
second court instances, was added in the Code. According to its provisions,
parties can request a determination of violations of the requirement of
“reasonable time” and ask for expedited proceedings. If a violation is found,
the court is authorised to mandate procedural measures within a specified
time frame, and this decision is final.® In Bara and Kola v. Albania, the
ECtHR provides an evaluation of the overall effectiveness of this newly
introduced remedy.

However, the problem with the effectiveness of remedies concerning
court proceedings persisted, leading to further judgments against Albania. In
Sharxhi and others v. Albania, the applicants, owners of flats in a
demolished residential and commercial property, complained about the
seizure, expropriation and the subsequent demolition of their properties
within a period of one month in 2013.%° This occurred despite a court order
suspending all actions on the property. The ECtHR found again a violation
of article 13 of the ECHR regarding the lack of effective remedies
concerning the non-observance of the interim measure, in addition to the
violation of the right to a fair trial, the right to private and family life and
property rights under article 1 of Protocol no. 1.

% Luli and others v. Albania, App. Nos. 64480/09 64482/09 12874/10, 01 April 2014.

57 Civil Procedure Code, 1995, as amended, Chapter X. Articles 399/1 of the Chapter
provides the following:

1. In the competence of courts, according to the instances of adjudication specified in this
Chapter, shall be included the adjudication of requests for due compensation to the person,
who has suffered a pecuniary or non-pecuniary damage due to the unreasonable length of a
case, as per the definition of Article 6/1 of the European Convention “On Protection of
Human Rights and Fundamental Freedoms”.

2. Provisions of this chapter define the evaluation of reasonable duration of a process, as
well as the due compensation, when unreasonable delays have been determined in
investigation procedures, trial of cases, as well as in the procedures of execution of
decisions.

%8 bid, Art. 399/881.

%9 Sharxhi and others v. Albania, App. No. 10613/16, 11 January 2018.
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Lack of effective remedies was part of the findings of the ECtHR in
Marini v. Albania too, but here the court dealt with a specific and complex
issue related to the powers of the Constitutional Court in Albania, namely its
voting rules and reasoning of the decisions.®® In this case, the applicant
claimed a violation of article 6 of the ECHR concerning the rejection of his
appeal by the Constitutional Court due to the lack of majority votes, in
accordance with article 133/ 2 of the Constitution (the Constitutional Court
includes 9 judges). Furthermore, according to article 74 of the Law on the
Functioning and Organisation of the Constitutional Court (CCOA), in the
case of a tied vote, the appeal is rejected without prejudice. Three judges of
the Constitutional Court supported the applicant’s claims, criticising the
lower courts for violating the applicant's right to a fair trial. In contrast, the
majority of the Constitutional Court did not present reasons for overturning
the case or the details of how the remaining four judges voted. The ECtHR
found a violation of the applicant’s right of access to the court, arguing that
the Constitutional Court's failure to reach a majority left the applicant
without a final decision on his case and had accordingly restricted the
essence of his right of access to a court. In an obiter dictum, the ECtHR
observed the following concerning the particular regulation in Albania
concerning the voting rules:

In contrast to other legal systems, which either preclude a tied
vote or provide different alternatives to enable a final decision to
be reached in the event of such a vote, in the Albanian legal
system a tied vote in the Constitutional Court results in a
decision which does not formally determine the issue under
appeal. Moreover, no reasons are given for dismissing the
appeal in such an eventuality other than that the vote was tied.
Having regard to its above considerations, the Court can only
conclude that the tied vote arrangements foreseen in section 74
of the CCOA [the Constitutional Court Organisation Act] do not
serve the interests of legal certainty and are capable of depriving
an applicant of an effective right to have his constitutional
appeal finally determined.®?

60 Marini v. Albania, see note 55.
®1 |bid, para 123.
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The court concluded with the finding of a violation of the right to
access to court, due to the Constitutional Court’s failure to take a decision
on his constitutional complaint, and other rights under article 6, as well as
the lack of an effective remedy for the length of the proceedings. Recently,
the ECtHR considered the same issue of the failure of the Constitutional
Court to take a decision in Meli and Swinkels Family Brewers v. Albania. %
This time, the ECtHR did not consider the failure to form a majority as a
violation of the right of access to the courts. The ECtHR examined the
requirement of the CCOA for a majority of five judges, in order for
applications not to be dismissed with the effect of res judicata. According to
the ECtHR, this provision could complicate access to justice, particularly in
the Albanian legal system, where a quorum of six judges and the five votes
required to find a constitutional violation could lead to the dismissal of
applications even if the majority favours the applicant. In the court’s view,
“this issue could become more acute in circumstances where the
Constitutional Court might operate for extended periods of time without a
full bench, as was previously the case in Albania following the 2016
reforms of the justice system and the delays in filling vacancies on its
bench. In such scenarios, individuals seeking redress for alleged violations
of their constitutional rights might face particularly difficult odds in
reaching the required five-judge majority in their favour and reversing the
presumption of constitutionality; for example, a five-out-of-six majority
would be needed to prevail in a formation with the minimum quorum of six
judges.”®?

Surprisingly, the ECtHR did not delve further into the issue of
whether the failure to reach a majority left the applicant without a final
decision on his case, attributing the responsibility for exposing the
shortcomings of the rule of the majority to the applicants; according to the
court, they did not put forward any explicit arguments along these lines.%
The ECtHR was satisfied that article 74 of the CCOA was repealed and that
there is now clarity on the outcome of appeals that do not reach a majority
of five votes, namely, such appeals are deemed to be definitively rejected. In
the applicants’ case, a majority of the Constitutional Court voted in favour
of dismissing their complaints, while one complaint resulted in a tied vote.

62 Meli and Swinkels Family Brewers N.V. v. Albania, App. Nos. 41373/21 and 48801/21,
16 July 2024.

8 1bid, para. 65.

%4 Ibid, para. 66.
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Thus, the ECtHR concluded that the legal framework in the country was
sufficiently clear on the outcome of such appeals, and therefore, the
applicants had not been deprived of the right of access to a court. At the
same time, the ECtHR focused on the reasons provided by the “effective
majority (that is, the judges who voted to dismiss the complaints)” and the
“effective minority (the judges who voted in favour of upholding the
complaints).”® It maintained that the respective decisions were limited to
the results of the voting and did not include the reasons as to the merits of
the case.

Thus, differently from the approach in Marini, where the lack of
reasoning of the judgment was considered under the right of access to
court’s claim, the ECtHR considered the lack of substantive reasons as
affecting the legal certainty, violating the right to a reasoned judgment. It
concluded that the applicants had not been provided with the relevant legal
grounds for the dismissal of their claims in violation of article 6/1 of the
ECHR.%® The non-addressing of the issue is somewhat disappointing,
considering the frequency of the failure of the Constitutional Court to reach
a majority and the consequences of the judicial reform, including the slow
process of appointing new judges and the prolonged judicial processes.®’

The lack of effective remedies in relation to articles 6 and 8 of the
ECHR has also been claimed by judges and prosecutors, removed from their
positions as a result of the vetting process described above. The first
complaint on the vetting procedure examined by the ECtHR involved the
dismissal of Xhoxhaj, a judge of the Constitutional Court, removed from
office at the end of the vetting procedure.®® The appellate instance for the
vetting procedure reviewed her complaint and upheld the decision of
dismissal from office. It also maintained that a public hearing for her appeal
was not necessary. She complained to the ECtHR that her rights to a fair
trial, private life and effective remedies had been violated. The ECtHR did
not find any violations. According to the court, the vetting bodies had been
independent and impartial, the procedures had been regular, the examination
of the appeal in a public hearing had not been necessary, and the principle of

% 1bid, para. 71.

% |bid, para. 76.

67 See the Constitutional Court’s decision no. 25, dated 10.05.2021, decision no. 12, dated
09.03.2021, decision no. 39, dated 15.12.2022, decision no. 67, dated 03.10.2024, decision
no. 1, dated 07.01.2025. See also European Commission (2024) Rule of Law Report, p. 9.
8 Xhoxhaj v. Albania, App. No. 15227/19, 09 February 2021.
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legal certainty had not been violated. Moreover, the court found that there
had been no violation of Article 8, as the dismissal from office had been
proportionate, and the permanent legal ban on re-entering the justice system
serves to guarantee the integrity of the magistrate’s office and public trust in
the justice system.

In contrast, the case of Besnik Cani v. Albania highlighted a different
aspect of the vetting process.® In the case, a former prosecutor, dismissed in
2020, raised concerns about the appointment of one of the judges to the
Special Appeal Chamber in violation of the eligibility rules. The ECtHR
supported his arguments, maintaining that the authorities should have
ensured that all judges appointed to the SAC complied with the appointment
rules for their position. The domestic institutions had not examined the
claims presented by the applicants concerning the ineligibility of the
member appointed to the SA. Consequently, the ECtHR concluded that
there had been a violation of the applicant’s right to “a tribunal established
by law”. Given that finding, the Court also considered article 46 of the
ECHR related to the implementation of the ECtHR’s decision, maintaining
that the most appropriate redress for the violation of the applicant’s rights
would be to reopen the proceedings, should the applicant request the
reopening and re-examine the case in a manner that complies with the
requirements of Article 6/1 of the Convention. Subsequently, in the case of
Sevdari v. Albania, related to another prosecutor removed based on the
vetting procedure, the ECtHR found a violation of Article 8 with regard to
her dismissal.”® The ECtHR considered the removal disproportional to the
vetting bodies’ findings, primarily related to the inability to prove that her
husband had paid tax on his income earned abroad. According to the
ECtHR, the amounts on which tax had not been shown to have been paid
was relatively small and there was no indication of bad faith in her
declarations during the vetting process. A less severe form of sanction could
have been applied. The ECtHR invoked again article 46 of the ECHR,
recommending that the proceedings for the applicant be reopened as an
appropriate form of redress.”* The applicant was successful in reopening the
proceedings before the appellate instance of the vetting process, which
reinstated her in the previous position as prosecutor, becoming the first and
only case of reinstatement in the previous position, as a result of an

% Besnik Cani v. Albania, App. N0.37474/20, 04 October 2022.
70 Sevdari v. Albania, App. No. 40662/19, 13 December 2022.
L |bid, paras 142-145.
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ECtHR’s judgement. The lack of effective remedies in relation to claims
presented under article 8 of the ECHR was invoked by the applicants in
Xhoxhaj v. Albania and Nikehasani v. Albania, too, but their complaints
were dismissed as unsubstantiated.’

Overall, while the vetting process has served as an extraordinary
mechanism to reform and increase the integrity of the judiciary, the
reviewed cases illustrate the remaining challenges and the importance of fair
trial rights and judicial procedures for the subjects of the process. Moreover,
the vetting process has significantly impacted the length of judicial
proceedings. Unreasonable delays of the judicial processes in Albania are
alarmingly increasing, with the average length of a process amounting to a
decade.” Recently, in Bara and Kola v. Albania, the ECtHR evaluated the
effectiveness of post-reform mechanisms introduced to expedite the judicial
processes. The ECtHR was satisfied that the criteria for evaluating the
‘reasonable time’ align with its established case law, including such factors
as the complexity of the case, the conduct of the parties, and what is at stake
for the claimant.”* The ECtHR advised the domestic courts to assess the
entire duration of the proceedings, not just the point when a request is made,
and to set reasonable deadlines for these procedural measures to ensure the
remedy is effective.” As concerns the length of the proceedings, the ECtHR
did not support the government’s arguments attributing the delays to the
justice reform and the vetting process. The ECtHR noted that the High
Court had already accumulated a backlog of 16,777 cases before the start of
the vetting process. As noted by the ECtHR, delays in the processes before
the High Court had been identified in several decisions of the Constitutional
Court.”® In principle, the ECtHR supported the new post-reform
‘acceleration’ procedures, considering them “likely to be effective in
addressing delays in proceedings.” However, in the circumstances of the
case (related to the first applicant), the ECtHR maintained that “the
acceleratory remedy did not serve the purpose of speeding up the

2 Xhoxhaj v. Albania, see note 68; Meli and Swinkels Family Brewers N.V. v. Albania, see
note 62, paras. 145-147; Nikehasani v. Albania, 58997/18, 13 December 2022, paras. 131-
136.

3 European Network of National Human Rights Institutions, 2023, p. 24. lliria S.R.L.v.
Albania, App. No. 1011/09, 05 March 2024, a case involving international arbitration, the
ECtHR did not justify the duration of 17 years and nine months of the legal proceedings.

4 Bara v. Albania, App. No. 43391/18 17766/19, 12 October 2021, para. 106.

75 |bid, para. 108.

76 |bid, paras. 69, 95.
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proceedings before the High Court or preventing them from becoming
unreasonably long.”’’ It concluded that there had been a violation of article
6 of the ECHR concerning the length of the process and article 13
concerning the lack of remedies to address the unreasonable length.

On the other hand, property restitution-related complaints continue to
represent a large part of the complaints submitted to the ECtHR against
Albania. Recently, the Court issued two judgments highlighting the
continuous challenges yet to be addressed concerning the recognition of
property rights restitution mechanisms in Albania.”® On a final note, the low
number of fully executed judgments of the ECtHR in the cases against
Albania further indicates the pressing need for effective policies and
instruments to address the identified deficiencies.”

5. Conclusions

While the constitutional and legal framework aligns with the standards of
protection of human rights enshrined in the ECHR, there remain significant
challenges concerning their enjoyment in practice. International law has a
privileged status in the internal legal system, but in practice the reliance and
preparation of courts to apply it remain limited. Judgments of the ECtHR
identify remaining challenges in the Albanian human rights legal
framework, especially concerning the enjoyment of the guarantees related to
fair trial, effective remedies in relation to lengthy proceedings and property
rights. In particular, the length of court proceedings has become an acute
systemic deficiency, affecting not only the parties to a case but also the
judiciary and society, with the far-reaching consequence of undermining
public confidence in the judiciary. It remains to be seen whether — or when —
the new mechanisms introduced by the justice reform will ultimately
address such challenges.

7 hid.

8 Rama v. Albania, App. No. 17758/06, 12 December 2024; Gabaj v. Albania, App. No.
33369/17, 17 December 2024.

8 Council of Europe, Department for the Execution of Judgments of the European Court of
Human Rights, [Online]. Available at: https://www.coe.int/sq/web/execution/closed-cases
(Accessed: 19 October 2025).
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ABSTRACT: The present study is dedicated to evaluating the participation
of the Republic of Moldova in the Convention for the Protection of Human
Rights and Fundamental Freedoms, better known as the European
Convention on Human Rights. This convention established the most
effective regional mechanism for the protection of human rights. The state
granted its citizens the possibility of exercising the right to individual
application before the European Court of Human Rights by ratifying the
European Convention on Human Rights in July 1997. Since then, more than
17,000 applications have been submitted to the ECHR alleging that the
Moldovan authorities have failed to comply with the provisions of the
European Convention on Human Rights. In over 600 cases, the European
Court of Human Rights has found violations of the obligations assumed by
the Republic of Moldova upon ratifying the European Convention on
Human Rights.

In this article, we aim to address the Republic of Moldova’s
participation in the European Convention on Human Rights in an evolutive
manner. Thus, after establishing the historical context in which this regional
treaty was ratified, we will describe the actions of the Council of Europe in
the Republic of Moldova, identify the most important human rights treaties
developed under the auspices of the Council of Europe that have been
ratified by the Republic of Moldova, and strive to provide a comprehensive
overview of the implementation of the European Convention on Human
Rights within the national legal order. Finally, this study explores several
landmark cases in which the European Court of Human Rights has
established general principles. These cases have led to substantive changes
in the legal system of the Republic of Moldova. They illustrate how the
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Court’s jurisprudence has influenced national law-making and institutional
reform, contributing to the consolidation of the rule of law and the
alignment of domestic norms with European human rights standards.

KEYWORDS: case-law, European Convention on Human Rights,
European Court of Human Rights, implementation, Republic of Moldova.

1. Introduction

The collapse of the USSR, whose seeds of emergence are attributed to the
rise of new reformist leaders in the Central Committee of the Communist
Party of the Soviet Union after 1985, generated the possibility of involving
the people of Republic of Moldova in the struggle for the national
movement. Although this momentum faced a series of political attacks and
attempts to undermine the situation in the state from both internal and
external pro-imperial forces, the colossal effort of pro-democratic and
national political forces resulted in the adoption of the Declaration of
Independence by the Parliament on August 27, 1991, a moment appreciated
by the newspaper “Moldova Suverand” as the “high point of Moldova’s
history”.

The text of the Declaration of Independence of the Republic of
Moldova, adopted on August 27, 1991, expressly contains provisions
guaranteeing the exercise of social, economic, and cultural rights, and
political freedoms for all the citizens of the Republic of Moldova, including
those belonging to national, ethnic, linguistic, and religious groups, in
accordance with the provisions of the Helsinki Final Act and subsequent
documents, such as the Charter of Paris for a New Europe.

The dissolution of the USSR triggered the emergence of secessionist
movements with aggressive messages and actions in several former socialist
republics, leading to armed conflicts. One of these was the armed conflict of
a non-international character, which later became internationalised in 1992
in the Republic of Moldova (the Transnistrian conflict). Consequently, the
central authorities are unable to exercise effective control over the left bank
of the Dniester River.

In these circumstances, in 1993, the OSCE established a Special
Mission in the territory of the Republic of Moldova with the objective of
facilitating the achievement of a lasting comprehensive political settlement
based on CSCE principles and commitments, of the conflict in the Left-
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Bank Dniester areas of the Republic of Moldova in all its aspects. To
achieve this objective, the Mission, inter alia, provides advice and expertise,
as well as a framework for other contributions, on such parts of a political
settlement as the effective observance of international obligations and
commitments regarding human and minority rights, democratic
transformation, repatriation of refugees, definition of a special status of the
Trans-Dniester region etc.

On February 8, 1995, the Parliament approved the Concept of the
foreign policy of the Republic of Moldova,* which established that the main
direction of foreign policy would be for the Republic of Moldova to make
efforts to join the Council of Europe as soon as possible and to accede to the
most important international conventions developed under the auspices of
this highly authoritative institution. This would constitute an important
moment in the achievement of European standards in the field of
establishing the rule of law in the Republic of Moldova.

The Republic of Moldova became a member of the Council of Europe
on July 13, 1995. The Parliament of the Republic of Moldova ratified the
European Convention on Human Rights on July 24, 1997.

Since its accession to the Council of Europe, the organisation has
supported the reforms launched in the Republic of Moldova, guided by the
principles of democracy, human rights, and the rule of law. In this context, it
is worth mentioning the Joint Programs of the Council of Europe and the
European Union aimed at promoting and ensuring respect for fundamental
human rights and freedoms: CoE and EU Joint Program “Partnership for
Good Governance,” Phase I (2015-2018), Phase 11 (2019-2021); CoE Action
Plan for Supporting Democratic Reforms in the Republic of Moldova
(2013-2016); Program for Supporting Democracy in the Republic of
Moldova (2010-2012); Program on Combating IlI-Treatment and Impunity
in the South Caucasus, Moldova, and Ukraine (2009-2011); Peer-to-Peer Il
Program — Promoting National Non-Judicial Mechanisms for the Protection
of Human Rights, especially the Prevention of Torture (2010-2012);
Moldova-JU Program — Strengthening the Independence, Transparency, and
Efficiency of the Judicial System in the Republic of Moldova (2006-2010);
Program for Strengthening National Capacities for Reviewing,
Implementing, Monitoring, and Promoting National Policies on Roma, as
well as Combating Negative Stereotypes against Roma — EIDHR (2008-

! Hotararea Parlamentului Nr. 368 din 08-02-1995 pentru aprobarea Conceptiei politicii
externe a Republicii Moldova. In: Monitorul Oficial Nr. 20 art. 187 din 06-04-1995.
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2009); Peer Project — Establishing and Activating a Network of Independent
Human Rights Structures in CoE Member States That Are Not EU Members
(2008-2009)

The Council of Europe Action Plan for the Republic of Moldova
(2021-2024) is the third Council of Europe Action Plan for the country. The
previous ones covered the periods 2013-2016 and 2017-2020. The current
Action Plan? in the chapter on Human Rights provides for technical co-
operation aiming to achieve the effective and timely execution of European
Court of Human Rights (ECtHR) judgments, creation of a mechanism to
monitor the implementation of Ombudsperson institution recommendations
in the field of protection of persons deprived of their liberty from torture and
ill-treatment, enhancing the effectiveness of the ECHR system at the
national level, promoting human rights and dignity, anti-discrimination,
hate speech and hate crime, children’s rights, ensuring social rights etc.

Distinct areas of cooperation between the Republic of Moldova and
the Council of Europe in the field of human rights protection include:
Prevention of Torture (the visits of the European Committee for the
Prevention of Torture to places of detention in order to assess how persons
deprived of their liberty are treated); Fight against Racism (monitoring by
the European Commission against Racism and Intolerance (ECRI));
Protection of Social Rights (the work of the European Committee of Social
Rights based on the European Social Charter); Protection of Minorities
(under the Framework Convention for the Protection of National Minorities,
which provides for a monitoring system to evaluate how the treaty is
implemented); Fight against Trafficking in Human Beings (the work of the
Group of Experts on Action against Trafficking in Human Beings (GRETA)
in monitoring the implementation of the Convention on Action against
Trafficking in Human Beings), etc.

Since 2004, the Republic of Moldova has developed and implemented
four National Human Rights Action Plans aimed at achieving national
policy goals in the field of human rights, including the implementation of
recommendations from international, regional, and national human rights
mechanisms. The objective is to enhance the level of respect and enjoyment
of each individual’s rights and to effectively minimise the risks of human
rights violations in the Republic of Moldova. In the latest National Program

2 Action Plan for the Republic of Moldova 2021-2024. Council of Europe. CM(2020)161.
19 November 2020.
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for Ensuring Human Rights Respect for the years 2024-2027,% it is noted
that:

From 1997 to 2023, the European Court of Human Rights
(hereinafter “ECtHR”) found at least one violation in 516 (86%)
of the 599 judgments in Moldovan cases, resulting in a total of
786 violations of human rights. In this regard, the Republic of
Moldova surpasses countries like the United Kingdom,
Germany, Portugal, Spain, and the Netherlands, which joined
the European Convention on Human Rights (hereinafter
“ECHR”) long before the Republic of Moldova has, as well as
having populations significantly larger than Moldova’s. In 2023,
the Republic of Moldova ranked 5" out of the 46 member
countries of the Council of Europe in terms of the number of
applications submitted per capita. Moldovan citizens turned to
the ECtHR 6.5 times more frequently than the European
average. Among the most frequent types of violations in
Moldovan cases are: non-execution of national court judgments,
inadequate investigation of ill-treatment and deaths, poor
detention conditions, unlawful detention, irregular quashing of
final judgments, and ill-treatment/excessive use of force by state
agents.

Based on the aforementioned arguments, the National Program for
2024-2027 is centred on two priorities: general and specific objectives
aimed at realizing human rights, prioritised through a consensus among
public authorities, civil society, and national human rights protection
institutions.

Every year, the National Human Rights Institution of the Republic of
Moldova— the Ombudsman’s Office—publishes a report on the respect of
human rights and freedoms in the Republic of Moldova. The report also
addresses the implementation of the commitments assumed under the
European Convention on Human Rights by the authorities. Thus, the 2023*

3 Hotdrarea Guvernului Republicii Moldova Nr. 164 din 06-03-2024 cu privire la aprobarea
Programului national privind asigurarea respectdrii drepturilor omului pentru anii 2024-
2027. In: Monitorul Oficial Nr. 144-147 art. 313 din 11-04-2024.

4 Raport annual privind respectarea drepturilor si libertitilor omului in Republica Moldova
in anul 2023. [Online] Aviailable at: https://ombudsman.md/post-document/raport-anual-
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report highlights deficiencies in the full implementation of the ECHR
provisions, particularly in the areas of the right to a fair trial, the right to
liberty and security, and others.

The realisation of rights guaranteed by the European Convention on
Human Rights, as well as the nature and scope of state obligations under
this international treaty, are subjects of ongoing interest within the academic
community in the Republic of Moldova. In this context, author collectives,
with the support of the Council of Europe, have successfully developed
commentaries and thematic indexes on cases versus the Republic of
Moldova that have been decided by the ECtHR. Noteworthy among these
are the works “The European Convention on Human Rights. Commentary
on the Judgments of the European Court of Human Rights versus the
Republic of Moldova. Conclusions and Recommendations.” The content of
this work presents each article of the Convention according to a structure
comprising generalities, content, and recommendations. The general
considerations with which each article begins define its scope of
applicability, while the content is determined by the nature of the violations
committed by national authorities and found by the Strasbourg Court. The
analysis of each article pertains specifically to the judgments of the
European Court versus the Republic of Moldova. The analysis reflects how
the Court’s general principles were applicable to the particular
circumstances of the cases against Moldova.

Another work developed by Moldovan scholars on this subject is
“Table Index. Judgments of the European Court of Human Rights versus the
Republic of Moldova. December 13, 2001 - December 31, 2018.” ® This
work provides a synthesis of the ECtHR’s jurisprudence on cases versus the
Republic of Moldova from the moment the state acceded to the European
Convention on Human Rights until the end of 2018.

2. Human rights treaties concluded under the auspices of the Council of
Europe to which the Republic of Moldova is a party

The Republic of Moldova is a party to more than 200 international treaties
(including additional instruments) concluded under the auspices of the

privind-respectarea-drepturilor-si-libertatilor-omului-in-republica-moldova-in-anul-2023/
(Accessed: 22 August 2025).

5 Poalelungi et al., 2017.

® Poalelungi et al., 2018.
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Council of Europe. Among the most important human rights conventions to

which the Republic of Moldova is a party, we mention the following:

o Council of Europe Convention against Trafficking in Human Organs
adopted on 25/03/2015, entered into force 01/03/2018;

o Council of Europe Convention on preventing and combating violence
against women and domestic violence 11/05/2011, 01/08/2014;

o European Convention on the Adoption of Children (Revised)
27/11/2008, 01/09/2011,

o Council of Europe Convention on the Protection of Children against
Sexual Exploitation and Sexual Abuse 25/10/2007, 01/07/2010;

o Council of Europe Convention on the avoidance of statelessness in
relation to State succession 19/05/2006, 01/05/2009;

o Council of Europe Convention on Action against Trafficking in
Human Beings 16/05/2005, 01/02/2008;

o European Convention on Nationality 06/11/1997, 01/03/2000;

o Convention for the protection of Human Rights and Dignity of the
Human Being with regard to the Application of Biology and
Medicine: Convention on Human Rights and Biomedicine
04/04/1997, 01/12/1999;

o European Social Charter (revised) 03/05/1996, 01/07/1999;

o European Agreement relating to persons participating in proceedings
of the European Court of Human Rights 05/03/1996,
01/01/1999;

o European Convention on the Exercise of Children's Rights
25/01/1996, 01/07/2000;

o Framework Convention for the Protection of National Minorities
01/02/1995, 01/02/1998;

o European Charter for Regional or Minority Languages 05/11/1992,
01/03/1998;

o European Convention for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment 26/11/1987, 01/02/1989;

o European Convention on the Compensation of Victims of Violent
Crimes 24/11/1983, 01/02/1988;

o European Agreement on Transfer of Responsibility for Refugees
16/10/1980, 01/12/1980;
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o European Convention on Recognition and Enforcement of Decisions
concerning Custody of Children and on Restoration of Custody of
Children 20/05/1980, 01/09/1983;

o European Convention on the Legal Status of Children born out of
Wedlock 15/10/1975, 11/08/1978;

o European Convention on the Non-Applicability of Statutory
Limitation to Crimes against Humanity and War Crimes 25/01/1974,

27/06/2003.

o European Convention on the Repatriation of Minors 28/05/1970,
28/07/2015;

o European Convention on the Adoption of Children 24/04/1967,
26/04/1968.

Among the most recent treaties in the field of human rights protection,
we mention the Council of Europe Framework Convention on Artificial
Intelligence and Human Rights, Democracy and the Rule of Law concluded
on 05/09/2024, and also signed by the Republic of Moldova at that time.

3. Implementation of the European Convention on Human Rights into
the legal order of the Republic Moldova

Moldova became a member of the Council of Europe on July 13, 1995. On
July 24, 1997, the Parliament of the Republic of Moldova ratified’” The
Convention for the Protection of Human Rights and Fundamental Freedoms
was concluded in Rome on November 4, 1950. The Convention entered into
force for the Republic of Moldova on September 12, 1997. To date, the
Republic of Moldova has ratified the additional protocols to the Convention,
with the exception of Protocol No. 12 and Protocol No. 14bis, which have
only been signed.

In this context, it is necessary to point out that at the time of
ratification of the ECHR, the Republic of Moldova made several
reservations:

The Republic of Moldova declares that it will not be able to ensure
compliance with the provisions of the Convention regarding omissions and
acts committed by the authorities of the self-proclaimed Transnistrian

" Hotirare Nr. 1298 din 24-07-1997 privind ratificarea Conventiei pentru apirarea
drepturilor omului si a libertatilor fundamentale, precum si a unor protocoale aditionale la
aceastd Publicat : 21-08-1997 Tn Monitorul Oficial Nr. 54-55 art. 502.
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Republic on the territory effectively controlled by them until a definitive
resolution of the dispute in that area is achieved.

Under Article 64 of the Convention, the Republic of Moldova
formulates a reservation to Article 4, resulting in the possibility of applying
penal sanctions in the form of correctional labour without deprivation of
liberty, as provided for in Article 27 of the Penal Code, and, respectively,
administrative penalties in the form of correctional labour, as provided for
in Article 30 of the Code on Administrative Offenses. This reservation will
take effect for one year from the date the Convention enters into force for
the Republic of Moldova.

Under Article 64 of the Convention, the Republic of Moldova
formulates a reservation to Article 5, paragraph 3, resulting in the continued
issuance of arrest warrants by prosecutors, as provided for in Article 25 of
the Constitution of the Republic of Moldova, Article 78 of the Criminal
Procedure Code, and Article 25 of Law No. 902-XII of January 29, 1992, on
the Prosecutor’s Office. This reservation will take effect for six months
from the date the Convention enters into force for the Republic of Moldova.

Under Article 64 of the Convention, the Republic of Moldova
formulates a reservation to Article 5, resulting in the possibility of applying
disciplinary sanctions against military personnel in the form of arrest by
superior commanders, as provided for in Articles 46, 51-55, 57-61, and 63-
66 of the Disciplinary Regulation of the Armed Forces, approved by Law
No. 776-XI11 of March 13, 1996.

The Republic of Moldova interprets the provisions of the second
sentence of Article 2 of the first Additional Protocol to the Convention as
not imposing additional financial obligations on the state regarding
educational institutions with philosophical or religious orientation, other
than those provided for by domestic legislation.

It is important to note that in examining the “jurisdiction” of the
Republic of Moldova in terms of Article 1 of the ECHR during the
admissibility stage of the case of Ilie llascu and Others vs. Moldova and the
Russian Federation,® The European Court of Human Rights (ECHR) had
the opportunity to rule on the effect of the reservation made by the Republic
of Moldova, stating that it would not be able to ensure compliance with the
provisions of the Convention regarding the omissions and acts committed

8 Grand Chamber Decision as to the Admissibility Of Application no. 48787/99 by llie
Ilagcu and Others against Moldova and the Russian Federation, 4 July 2001. [Online].
Available at: https://hudoc.echr.coe.int/eng?i=001-5948 (Accessed: 22 August 2025).
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by the authorities of the self-proclaimed Transnistrian Republic on the
territory effectively controlled by them until a definitive resolution of the
conflict in that area. The Court clearly established: “... firstly, Moldova’s
declaration does not refer to any particular provision of the Convention. [...]
Secondly, the Court notes that the declaration does not refer to a specific
law in force in Moldova. The words used by the Moldovan Government —
“omissions and acts committed ... within the territory actually controlled by
such organs, until the conflict in the region is finally definitively resolved” —
rather indicate that the declaration in question is of general scope, unlimited
as to the provisions of the Convention but limited in space and time, whose
effect would be that persons on that “territory” would be wholly deprived of
the protection of the Convention for an indefinite period.”

In view of the foregoing, the Court considers that the aforementioned
declaration cannot be equated with a reservation within the meaning of the
Convention, so that it must be deemed invalid. The Court consequently
dismisses the Moldovan Government’s preliminary objection based on the
existence of the declaration.

With reference to the national implementation of the provisions of the
European Convention on Human Rights, it is necessary to mention that in
1999, the Constitutional Court had the opportunity to express its general
view on the implementation of international human rights treaties ratified
within the legal system of the Republic of Moldova,® in the terms of Article
4 of the Constitution of the Republic of Moldova, adopted on July 29, 1994,
which provides:

(1) Constitutional provisions on human rights and freedoms shall be
interpreted and are enforced in accordance with the Universal Declaration of
Human Rights, with the conventions and other treaties to which the
Republic of Moldova is a party.

(2) Wherever disagreements appear between the conventions and
treaties on fundamental human rights to which the Republic of Moldova is a
party and its domestic laws, priority shall be given to international
regulations.

® Hotarirea Curtii Constituionale nr.55 din 14.10.1999 privind interpretarea unor prevederi
ale art.4 din Constitutia Republicii Moldova. In: Monitorul Oficial 118-119/64, 28.10.1999.
[Online] Available at:
https://www.constcourt.md/ccdocview.php?tip=hotariri&docid=273&I=ro (Accessed: 22
August 2025).
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The Constitutional Court of the Republic of Moldova was addressed
with the following questions:

What is the meaning of the terms “covenants” and “other treaties”?
Which international acts, from a constitutional point of view, fall under the
category of covenants and which fall under treaties? What is the distinction
between these acts?

Since when is the Republic of Moldova a party to covenants and
international treaties: from the date of signing or from the date of
ratification?

Which public authority is empowered to determine if a specific law of
the Republic of Moldova is not in accordance with the provisions of
covenants and international treaties?

Ruling on the aforementioned questions, the Constitutional Court of
the Republic of Moldova found the following:

Article 4 of the Constitution guarantees not only the fundamental
human rights and freedoms enshrined in the Constitution but also the
universally recognised principles and norms of international law.

The term “other treaties to which the Republic of Moldova is a party,”
as stated in Article 4 (1) of the Constitution, refers to the international
treaties ratified by the Republic of Moldova, including international treaties
to which the Republic of Moldova has acceded, which are enforceable for
the Republic of Moldova.

The universally recognised principles and norms of international law,
the ratified international treaties, and those to which the Republic of
Moldova has acceded are an integral part of the legal framework of the
Republic of Moldova and become norms of its domestic law.

If there are discrepancies between international covenants and treaties
on fundamental human rights and the domestic laws of the Republic of
Moldova, according to the provisions of Article 4 (2) of the Constitution,
legal authorities are obliged to apply the international regulations.

These reasoning principles also govern the application of the
European Convention on Human Rights within the domestic legal order of
the Republic of Moldova, as it is an integral part of the legal framework of
the Republic of Moldova and constitutes the norms of its domestic law.

On July 9, 2014, the Plenum of the Supreme Court of Justice adopted
the Decision on the application of certain provisions of the European
Convention for the Protection of Human Rights and Fundamental Freedoms
by the courts. The Decision explicitly states that, in accordance with the
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principle of subsidiarity, the primary responsibility for ensuring the respect
of the fundamental rights and freedoms provided by the European
Convention lies with the State. This principle presumes that, before
resorting to the Convention’s institutions, any claimant must have brought
their complaint to all national institutions that could provide an effective and
adequate remedy in the circumstances of the case, as the respondent State
“must first be given the opportunity to remedy the situation referred to by its
own means and within the framework of the national legal system.”

Moreover, this principle not only reflects the existence of redress
mechanisms, but also the primary obligation of all the authorities, especially
the courts, to prevent violations by directly applying the European
Convention in their decisions.

The European Convention and its Additional Protocols constitute
international treaties to which the Republic of Moldova is a party. When
applying them, the courts must consider the provisions of Article 4 (2) of
the Constitution of the Republic of Moldova and the provisions of the
Constitutional Court’s Decision No. 55 of October 14, 1999, “On the
Interpretation of Certain Provisions of Article 4 of the Constitution of the
Republic of Moldova,” which establishes that the European Convention is
an integral part of the national legal system and, therefore, its provisions
must be applied directly as any other law of the Republic of Moldova,
having priority over other domestic laws that conflict with it.

In this regard, the primary responsibility for applying the provisions of
the European Convention rests with the national courts. Thus, when
adjudicating cases, the courts must verify whether the law or act that is to be
applied and that provides for rights and freedoms proclaimed by the
European Convention is compatible with its provisions. In case of
incompatibility, the courts shall directly apply the provisions of the
European Convention, as noted in the operative part of the judicial decisions
issued.

Furthermore, the Decision indicates that the courts must consider that
decisions, actions (or inactions) of state authorities, local public
administration authorities, persons in positions of responsibility, judges,
including criminal investigators and prosecutors, as well as state or
municipal officials, must comply not only with the legislation of the
Republic of Moldova but also with the universally recognised general
principles, norms of international law, and international treaties ratified by
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the Republic of Moldova, including the European Convention and its
Protocols, as interpreted by the European Court.

When adjudicating cases, the courts must justify, in all instances,
based on the established factual circumstances, the necessity of limiting
human rights and freedoms. It should be taken into account that the
limitation of human rights and freedoms is allowed only when there are
sufficient and admissible grounds for such limitation, and when there is a
balance between the legitimate interests of the person whose rights or
freedoms are limited and the legitimate interests of other persons, the state,
or society. The circumstances established by the court, which demonstrate
the need to limit the rights and freedoms of the person, must be justified and
reflected in the judicial acts.

Additionally, the Decision provides a series of explanations regarding
how national courts should understand, in light of the ECHR’s case law, the
principle of legal certainty, the presumption of innocence, the reasonable
time requirement, the burden of proof in establishing the guilt of the
accused, and the determination of compensation for moral damage suffered,
among others.

4. The impact of the judgments of the European Court of Human
Rights (ECtHR) on the legal order of the Republic of Moldova

In 25 years of exercising the individual application by the citizens of the

Republic of Moldova to the ECtHR (1997-2022), 568 judgments have been

delivered, in which 730 violations of the European Convention on Human

Rights (ECHR) by the Republic of Moldova have been found. The most

frequently violated rights in the Republic of Moldova are:

e Right to a fair trial (Art. 6 ECHR) - 229 violations (31.4%);

Prohibition of torture (Art. 3 ECHR) - 171 violations (23.4%);

Right to liberty and security (Art. 5 ECHR) - 106 violations (14.5%);

Right to an effective remedy (Art. 13 ECHR) - 65 violations (8.9%);

Right to respect for private and family life (Art. 8 ECHR) - 43

violations (5.8%);

e Freedom of expression (Art. 10 ECHR) - 21 violations (2.8%).

The most common types of violations are:

o Non-enforcement of court judgments - 81 violations (11.1%);

o Deficient investigation of ill-treatment and deaths - 59 violations
(8.1%));
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Annulment of irrevocable court decisions - 56 violations (7.7%);

Detention in poor conditions - 48 violations (6.6%);

Ill-treatment - 39 violations (5.4%);

Unjustified arrest - 30 violations (4.1%);

o Deprivation of liberty contrary to national legislation - 28 violations
(3.9%).1°
Under Moldovan law, parties in ordinary court proceedings and

ordinary courts of their own motion may raise an exception of
unconstitutionality to question the constitutionality of laws and normative
acts applicable to that particular case and to seek the staying of those
proceedings until the Constitutional Court of Moldova rules on that question
of constiutionality. The concept of a complaint filter is based on the idea
that violations of human rights resulting from:

o legislation contrary to the Convention standards; both in terms of
quality of law and its foreseeability as well as substantive and
procedural provisions; or

o lack of adequate protection of human rights provided for by law could
have been removed by the CCM if it had the chance to review them
and followed the Convention standards. This concept of a complaint
filter is substantively different from the proposal of the Ministry of
Justice to introduce the “normative framework to create a national
mechanism to filter the high amount of applications” addressed to the
ECtHR.M
In sum, it should be emphasised that the potential violations of human

rights resulting either from “bad law” (legislation non-conforming to the

Convention standards) or the lack of adequate and effective protection

provided for by law (absence of legislation conforming to the Convention

standards) could be dealt with by the CCM in the same way. The exception
of unconstitutionality raised by parties to the judicial proceedings or trial
courts on their own motion could challenge laws or the established practice
of their application in relation to the Convention standards. In this sense, the
exception of unconstitutionality raised in the course of judicial proceedings
could improve the state of human rights protection without the need to seek

10 Goinic and Gribincea, 2022.

11 Comparative Report of the Jurisprudence of the Constitutional Court of Moldova and of
the European Court of Human Rights, 2017. p. 8 [Online] Available at:
https://www.constcourt.md/public/files/file/suport_ue cc/Com_Rep ENG.pdf (Accessed:
22 August 2025).
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recourse to the international human rights courts.?

When the European Court of Human Rights finds a violation, the country in
question often has to take compliance measures and amend parts of its
legislation. The Court’s judgments also lead to frequent evolutions of
national tribunals’ case-law. For example, there is a single case against the
Republic of Moldova stated on the ECtHR page: Case of Metropolitan
Church of Bessarabia and others v. Moldova®® was established a violation of
Article 9 of the ECHR, considering the arbitrary refusal of the Government
to register the Metropolitan Church of Bessarabia (the applicant), which was
to replace the church of the same name that existed until 1944. The
founding act clearly stated that the applicant has no and will have no
political aspirations, as it is subordinate to the Romanian Patriarchate. In
Moldova, 117 parishes of this church were registered, with approximately
one million believers. According to the former law on cults, the applicant
had to follow the recognition procedure through a government decision. For
eight years, the applicant submitted requests for recognition multiple times,
without success. In its final decision, the Supreme Court of Justice argued
that the dispute over the recognition of the applicant’s cult was an
administrative matter to be resolved by the Metropolitan Church of
Moldova (a church subordinate to the Russian Patriarchate). After a
subsequent request for recognition, the Prime Minister stated that the
Metropolitan Church of Bessarabia does not represent a cult but rather a
schismatic group within the Metropolitan Church of Moldova, and the
recognition of the applicant depended on resolving the internal conflict
between the Patriarchates of Bucharest and Moscow. Furthermore, several
politicians and institutions expressed negative views regarding the
opportunity for the applicant’s recognition. Meanwhile, the parishioners and
clergy of the Metropolitan Church of Bessarabia (MCB) have been
subjected to persecution, including by law enforcement agencies.

The Strasbourg court ruled that, whilst the government had shown
some tolerance to the MCB, this could not substitute for full recognition.
For example, on several occasions, members of the MCB had been
subjected to intimidation. The authorities did not protect MCB members
because they had ruled that the MCB’s activities were unlawful. In the
circumstances, the refusal to recognise the MCB was disproportionate and

12 |bid. p. 14
13 Case of Metropolitan Church of Bessarabia and others v. Moldova, App. No. 45701/99,
13 December 2001.
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violated the applicants’ right to freedom of religion. In July 2002, the Law
on Religious Denominations was changed. This allowed the Metropolitan
Church of Bessarabia to be legally registered two weeks later. By 2006, the
church had registered 86 parishes, 9 monasteries, 2 social missions with 73
sub-divisions, 2 seminaries and a school of ecclesiastical arts. In May 2007
a new Law on Religious Denominations was passed, which included further
protections for religious freedom. In October 2007 the government authority
responsible for registering religious denominations was dissolved, and full
responsibility for the issue was passed to the Ministry of Justice. Further
legal reforms to protect religious freedom followed in 2008 and 2009.%4

We consider it appropriate to address in the context of this study other
cases in which the ECtHR established the existence of a legal framework
that does not meet the requirements of the ECHR provisions.

4.1. Institutional and Legislative Reform in the Republic of Moldova in
Response to Inhuman and Degrading Treatment in State Custody

The Corsacov v. Republic of Moldova case®® (2006) was a landmark case in
the jurisprudence of the European Court of Human Rights concerning
inhuman and degrading treatment inflicted by state authorities. The
applicant, a minor at the time of the events, was detained by the police and
subjected to severe physical violence, including repeated beatings on the
soles of his feet—a practice known as falaka. These abuses caused him
serious injuries and required an extended period of hospitalisation. The
Court qualified the treatment as torture within the meaning of Article 3 of
the Convention. Moreover, the authorities failed to conduct a prompt and
effective investigation into the complaints submitted, thereby breaching the
procedural obligations associated with that article.

In response to this judgment, the Republic of Moldova was required to
undertake a series of general reforms aimed at preventing similar future
incidents and ensuring that the national system aligns with European
standards regarding the protection of individuals in state custody. One of the
first measures adopted was the creation of a specialised structure within the

4 Themes: Freedom of religion and belief Republic of Moldova. Metropolitan Church of
Bessarabia v. Republic of Moldova 2001. Protection for religious freedom after church
banned from existence. [Online] Available at: https://www.coe.int/en/web/impact-
convention-human-rights/-/protection-for-religious-freedom-after-church-banned-from-
existence (Accessed: 22 August 2025).

15 Case of Corsacov v. Republic of Moldova, App. No. 18944/02, 4 April 2006.
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Prosecutor General’s Office—an anti-torture unit—responsible exclusively
for investigating cases of torture and inhuman treatment. This was followed
by the designation of a network of prosecutors with special duties in the
field, whose work was supported by methodological guidelines developed
with the assistance of the Council of Europe.

On the legislative front, the Moldovan authorities introduced several
essential amendments. The Criminal Code was amended in 2018 to toughen
the punitive regime for acts of torture, removing the possibility of fines and
mandating custodial sentences. The Code of Execution of Sentences was
amended in 2012 and later supplemented in 2014 to require a
comprehensive and confidential medical examination of persons upon both
admission to and release from detention, with detainees also granted the
right to be examined by an independent physician at their own request.
These amendments were accompanied by a National Action Plan adopted in
2017, aimed at preventing ill-treatment and strengthening institutional
capacity to respond effectively to abuse.

Institutional reform continued with the reorganisation of the Ministry
of Internal Affairs, the introduction of new internal rules for identifying and
reporting abusive practices, and the systematic professional training of
operational personnel. Additionally, in 2018, a Professional Intervention
Guide was adopted, establishing strict conditions under which force may be
used by law enforcement officials, emphasizing the need for proportionality
and limiting physical intervention to cases of absolute necessity.

In case of Cosovan v. Republic of Moldova'® the European Court of
Human Rights determined that Moldova had violated Article 3 of the
European Convention on Human Rights by failing to provide adequate
medical treatment to a severely ill detainee, and by maintaining a lack of
independence within prison medical services. The Court emphasised that
having prison medical units subordinate to the prison administration
compromised the patient-doctor relationship—posing serious systemic
threats to detainee health care. In response to the Court’s finding of systemic
failures in the prison healthcare system—including inadequate medical care
for seriously ill detainees and a lack of independent medical services—the
Moldovan authorities adopted several comprehensive measures.

A key reform was the issuance of Order no. 343 by the Ministry of
Justice on 29 December 2022, which restructured medical assistance in

18 1bid.
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prisons. The Order established obligations such as providing nursing
services, appropriate nutritional support following medical protocols, and
ensuring the confidentiality of medical data through ethical provisions.

Complementing this, the authorities developed an Action Plan (2023)
that targeted staffing enhancements by increasing salaries, permitting the
filling of vacant medical positions, and setting minimum standards for
medical personnel in prisons. The plan also introduced accreditation
initiatives for penitentiary hospital units, aligned health policies with
national standards, migrated medical record systems to a digital platform,
and expanded dental services for inmates.

Moreover, the Committee of Ministers of the Council of Europe,
during its December 2024 session, reiterated the urgency of addressing key
deficiencies such as the absence of accreditation for prison hospitals and
specialist doctor shortages. It demanded clear strategic timelines to resolve
these deficits and encouraged consideration of a transfer of medical service
oversight from the Ministry of Justice to the Ministry of Health.

4.2. Judicial Reforms in the Republic of Moldova Influenced by ECtHR
Jurisprudence on the Protection of Liberty and Security in the Custody of
the State

Starting in the mid-2000s, the European Court of Human Rights (ECtHR)
delivered a series of judgments against the Republic of Moldova that
systematically addressed violations of Article 5 of the European Convention
on Human Rights, concerning the right to liberty and security. These
decisions progressively recognised flawed judicial practices in the
application of coercive measures, gradually leading to significant legislative
and institutional reforms.

The Sarban v. Republic of Moldova judgment!’ (2005) was one of the
first decisions to highlight the lack of genuine and concrete reasoning in
pre-trial detention orders. The Court found that national courts had relied on
stereotyped formulas in maintaining detention and criticised the failure to
assess the specific risks cited by the prosecution. This judgment contributed
to raising awareness of the need to revise the Code of Criminal Procedure
and to establish clear obligations regarding the justification of custodial
measures.

17 Case of Sarban v. Republic of Moldova, App. No. 3456/05, 4 October 2005.
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The Musuc group of cases (2008-2010),%8 including Musuc, Efros,
Josan, and Gavrilovici, had a significant impact. In these cases, the ECtHR
found that prosecutors and courts invoked stereotypical reasons such as the
risk of absconding or influencing witnesses, without demonstrating these
risks in a concrete manner. These judgments led to adjustments in the
training methodology for judges and prosecutors and to the development of
internal judicial policies focused on the proportional application of
detention. Additionally, one of the legislative consequences was the
introduction of the possibility for witnesses to be summoned to court
hearings concerning the issue of pre-trial detention, thereby enhancing
procedural guarantees and aligning national law more closely with European
human rights standards.

Following the judgments delivered in the cases of Sarban, Cebotari,
and Musuc, amendments were initiated to the Criminal Procedure Code of
the Republic of Moldova. These reforms aimed to refine the elements of the
proportionality test and to eliminate stigmatizing reasoning that relied solely
on references to the Criminal Code or assessed the application of preventive
measures exclusively through the lens of potential criminal liability.

Colibaba v. Moldova (2007) reiterated the deficiencies in the practice
of national courts, particularly the use of pre-trial detention without real and
individualised justification. The Court again underscored the State’s
obligation to apply detention only as a last resort, which led to modest
institutional efforts to encourage the use of alternative measures. However,
what set this case apart was the troubling conduct of the Prosecutor General,
who sent a letter to the applicant’s lawyer accusing him of undermining the
authority of the state and cooperating with foreign human rights
organisations to discredit national institutions. The European Court of
Human Rights found that this amounted to intimidation and an attempt to
obstruct the applicant’s right to individual petition under Article 34 of the
Convention. This unprecedented action by a high-ranking state official
highlighted not only the systemic misuse of pre-trial detention but also
institutional hostility toward international human rights mechanisms and
legal representation, revealing deeper structural resistance within the
prosecutorial system to European standards of accountability and
transparency. In the aftermath of the European Court of Human Rights
decision in Colibaba v. Republic of Moldova, significant reforms were

18 Case of Musuc v. Republic of Moldova, App. No. 42440/06, 6 November 2007.
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implemented to strengthen the right of individual petition. The Council of
Europe assessed these general measures through an extended monitoring
framework and concluded that the Republic of Moldova has made
substantial progress in aligning its practices and institutions with the
standards of the European Convention.

A pivotal reform came in 2016 with the adoption of the Law on the
Prosecutor’s Office, which introduced a transparent selection process for the
Prosecutor General via a public competition, followed by appointment by
the President upon the recommendation of the Superior Prosecutorial
Council. Simultaneously, an Ethical Code for Prosecutors was enacted,
mandating prosecutors to comply with ECHR jurisprudence and uphold the
rights of all parties involved in judicial proceedings.

Furthermore, to prevent abuses during detention, amendments were
made in 2012 to the Code of Execution of Sentences. These amendments
ensured that detained individuals receive a comprehensive medical
examination upon admission as well as upon release. Crucially, detainees
were also granted the right to be examined by an independent physician at
their own request.

The Buzadji v. Republic of Moldova®® judgment, delivered by the
Grand Chamber of the European Court of Human Rights (ECtHR) in 2016,
marked a significant development in the Court’s jurisprudence regarding the
right to liberty under Article 5 § 3 of the European Convention on Human
Rights (ECHR). At the heart of the case was the recurrent and prolonged use
of pre-trial detention in Moldova, a practice that had drawn increasing
criticism both domestically and internationally.

Tudor Buzadji, the applicant, was a former public official who had
been arrested in 2007 on suspicion of committing economic offences during
his time in office. While the initial arrest was deemed lawful, the case raised
serious concerns about the repeated and seemingly automatic extensions of
his pre-trial detention. The Moldovan courts justified these extensions using
formulaic reasoning, without sufficient individualisation or critical
assessment of Mr. Buzadji’s specific situation. In its analysis, the Grand
Chamber reiterated that pre-trial detention must be the exception, not the
rule, and that once a person has been detained based on reasonable
suspicion, any continuation of that detention must be justified by additional,
relevant, and sufficient reasons. These may include the risk of absconding,

19 Case of Buzadiji v. Republic of Moldova, App. No. 23755/07, 5 July 2016.
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interference with the investigation, or the risk of reoffending, but such risks
must be substantiated with concrete facts rather than presumed.

A critical failure identified by the Court was the domestic authorities’
lack of consideration of alternative measures to detention, such as bail or
house arrest. This omission constituted a direct breach of the state’s positive
obligation to explore less intrusive means of ensuring the proper conduct of
criminal proceedings. Most notably, the Grand Chamber strongly criticised
the generic and stereotypical reasoning employed by the Moldovan
judiciary, emphasizing the need for consistency, clarity, and individual
analysis when a person’s fundamental right to liberty is at stake. This
criticism was crystallised in the Court’s own words:

The Court considers that the reasons given by the national courts
for the applicant’s detention and its extension were abstract and
stereotyped. The judges merely cited the grounds for detention
without attempting to show how they applied concretely to the
specific circumstances of the case. Moreover, the national courts
did not act consistently. Thus, those arguments — including the
prosecutor’s allegations of a risk that the applicant might
abscond, influence witnesses, or destroy evidence — were
rejected as unfounded and implausible. In other instances, the
same arguments were repeated without any apparent change and
without offering any explanation for this. The Court considers
that, where such an important issue as the right to liberty is at
stake, it is the duty of the national authorities to convincingly
demonstrate that detention is necessary — something which was
omitted in the present case. In light of the above, the Court
concludes that there were no relevant and sufficient reasons to
order and later prolong the applicant’s detention. It follows that
there has been a violation of Article 5 § 3 of the Convention.

This case has since become a key reference in ECHR case law
concerning arbitrary detention, serving as a precedent in reinforcing the
individualised justification requirement for continued deprivation of liberty
and underscoring the subsidiarity principle, whereby national courts must
diligently protect Convention rights before the ECtHR steps in.

Following the judgment in the Buzadji case, the Moldovan authorities
concluded that the Republic of Moldova faces a variety of issues leading to
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violations of Article 5 of the Convention. One of these issues is the
improper implementation of the existing legislation by national authorities,
as in many cases the Court does not find any defect in the national
legislation itself — i.e., from the perspective of the quality of the law — but
rather notes the failure of prosecutors and national courts to comply with the
applicable rules through their proper application. This failure is, for
example, due to a lack of diligence, manifested on one hand by the
submission of unmotivated and unjustified requests for pre-trial detention,
and on the other hand by the issuance of rulings and decisions lacking
plausible reasoning to admit such requests. Nevertheless, situations in which
the Court finds imperfections in the existing legislation should not be
overlooked, especially concerning the absence of effective remedies for
violations of Article 5 88 1-4 of the Convention. It is imperative that
national authorities consider the Court’s jurisprudence in the process of
drafting or adjusting legislation. Furthermore, in the absence of specific
rules regulating a given situation, courts should apply directly the standards
of the European Convention on Human Rights as developed by the Court’s
case law, regardless of whether the cases concern the Republic of Moldova
or other States Parties to the Convention.?°

In conclusion, the cumulative impact of these rulings pushed the
Republic of Moldova from isolated, reactive responses toward a more
structural approach in addressing pre-trial detention and safeguarding the
right to liberty. From targeted legislative amendments to the development of
public policies and professional training initiatives, the influence of ECtHR
jurisprudence on the Moldovan justice system is both clear and ongoing.

4.3. The Impact of ECtHR Jurisprudence on Strengthening Legal
Safeguards and the Oversight of Telephone Interceptions in Moldova

In the case of lordachi and Others v. the Republic of Moldova,?! the
applicants, members of the non-governmental organisation “Lawyers for
Human Rights,” specialised in representing claimants before the Court,
argued under Article 8 of the Convention that their right to freedom of

20 Ministerul Justitiei al Republicii Moldova. Studiu privind respectarea Articolului 5 din
Conventia pentru apararea drepturilor omului si a libertatilor fundamentale de catre
Republica Moldova. Chisindu: Ministerul Justitiei al Republicii Moldova, 2018. [Online]
Aviailable at: https://www.justice.gov.md/public/files/agent_guvernamental/A5_MDA.pdf.
(Accessed: 22 August 2025).

21 Case of lordachi and Others v. Moldova, App. No. 25198/02, 10 February 2009.
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correspondence was not respected. They claimed that the national
legislation regulating the interception of telephone communications lacked
adequate safeguards against potential abuse by national authorities. The
applicants did not allege that they had been directly subjected to specific
instances of telephone or postal communication interceptions, nor did they
initiate national-level proceedings in this regard. Telephone conversations
fall within the scope of the notions of “private life”” and “correspondence” as
defined under Article 8. The mere existence of such legislation poses the
risk of being monitored for those subject to it. This risk inevitably impacts
the freedom of communication between users of postal and
telecommunications services and constitutes “an interference by a public
authority” with the applicants’ right to respect for correspondence.

The European Court of Human Rights (ECtHR) found that the
Moldovan legislation did not clearly define the scope of offenses justifying
interception warrants, as over half of the Criminal Code’s offenses were
eligible, leading to overly broad application. The law also lacked clarity on
which individuals could be targeted, particularly concerning the vague
category of “other persons involved in a criminal offense.”

Furthermore, the legislation failed to set clear time limits on
interception measures, allowing authorities to repeatedly obtain warrants
after the six-month statutory period. The role of the investigating judge in
authorizing interceptions was limited, raising concerns about judicial
oversight. Additionally, there were no precise regulations on how
intercepted data should be screened, preserved, or destroyed to ensure
confidentiality and integrity.

The Parliament was nominally responsible for overseeing secret
surveillance, but the law did not specify the procedures or mechanisms for
this control, and no evidence that effective parliamentary oversight existed
was presented.

Statistics revealed that in 2007, Moldovan courts approved nearly all
interception requests, with thousands of warrants issued annually between
2005 and 2007, indicating potential overuse. The Court emphasised that
telephone tapping is a serious interference with privacy rights and should
only be authorised on the basis of strong and reasonable suspicion of serious
criminal activity—a standard not clearly defined in Moldovan law.

Overall, the Court concluded that Moldova’s legal framework did not
provide adequate safeguards against abuse of power in phone interceptions,
rendering the interference with the applicants’ privacy rights under Article 8
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of the European Convention on Human Rights unlawful. Consequently, a
violation of Article 8 was found.

This ECtHR judgment served as the basis for amending the legislation
of the Republic of Moldova regarding special investigative activities to
ensure the protection of the secrecy of correspondence, as stipulated by
Article 8 of the ECHR.

4.4. Protection for victims of domestic violence

Having ratified a multitude of international instruments in the area of human
rights and fundamental freedoms, the Republic of Moldova has undertaken a
series of commitments, among which is the development of a domestic
normative framework in line with protected fundamental values. It is worth
mentioning that the adoption of national laws inspired from the texts of the
international and regional acts does not imply the automatic implementation
of the international standards, in particular, in the area of non-
discrimination. Quite often, the proper enforcement of the legal provisions
is hindered by a series of sometimes concealed barriers, which remain
unnoticed by the state authorities. Therefore, Moldova, which displays the
traits of a patriarchal society, is knowledgeable about the multiple socio-
economic, procedural and cultural barriers.

In recent years, the Republic of Moldova has strengthened its legal
and regulatory framework on gender equality, equal treatment of women
and men with regard to employment, education, health and other areas.
Despite progress with regard to ensuring gender equality, the authorities still
have to resolve many issues standing in the way of completely eliminating
the differences between men and women and strengthening gender balance.

In this regard, we find it useful to present the case-law of the
European Court of Human Rights (ECtHR) in cases against the Republic of
Moldova in which the ECtHR had the occasion to rule on matters of
violence against women. In all court cases, the Court found non-compliance
with the provisions of Article 3 (prohibition of torture) and, selectively,
Article 8 (right to respect for private and family life), or Article 14
(prohibition of discrimination) taken together with Article 3.

The first judgment regarding the Republic of Moldova in which the
Court examined the issue of domestic violence as a form of discrimination
on grounds of gender is in the case of Eremia v. Moldova.?> The case
concerned an application by the applicants — a mother and her two

22 Case of Cauza Eremia v. Republicii Moldova, App. No. 3564/11, 28 august 2013.
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daughters — in which they alleged a violation of their rights under the
Convention due to the Moldovan authorities failing to undertake the
necessary measures to protect them from the violent and abusive behaviour
of her husband, that is, the children’s father, a police officer. In particular,
the applicants complained that the authorities had failed to take appropriate
action to prevent domestic violence, safeguard them from its effects,
examine their complaints, and sanction the perpetrator. They argued that the
violence was gender-based and led to discrimination contrary to Art. 14 of
the Convention.

In this particular case, the manner in which the authorities handled the
case, in particular their knowledge of the danger of further domestic
violence and their failure to apply effective measures against the perpetrator,
the Court found that the State had failed to fulfil its positive obligations
under Article 3 of the Convention and that there has therefore been a
violation of this provision in respect of the first applicant.

Regarding the complaint about the alleged discrimination on grounds
of gender, the Court referred to its findings that the first applicant was
subjected to violence by her husband several times and that the authorities
were aware of this. Additionally, the Court also noted that, having
repeatedly been the victim of domestic violence, the first applicant
requested an urgent examination of her application for divorce.
Nevertheless, the judge apparently refused to consider such application as a
matter of urgency and the president of the domestic court has not
undertaken any official action with regard to the complaint filed in this
regard. Furthermore, the first applicant was summoned to the local police
commissariat and was persuaded to withdraw her complaint against the
aggressor. Moreover, the complaint submitted by her lawyer regarding this
fact was apparently left unanswered. It is also evident that the Department
of Social Assistance and Family Protection failed to enforce the protective
order on behalf of the applicant until 15 March 2011 and, allegedly, had
repeatedly insulted the applicant by suggesting a reconciliation, because, at
any rate, “she was neither the first nor the last woman beaten by her
husband”.?® Finally, having recognised that he had beaten his wife, the
aggressor was, in principle, exempted from any responsibility as a result of
the prosecutor’s order on the conditional suspension of proceedings.

23 Aforementioned judgment., par. 87.
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In the opinion of the Court, the combination of the above factors
clearly shows that the authorities’ actions were not a mere omission or
delaying of the case regarding violence against the applicant; rather, these
led to a repeated show of tolerance for violence and reflected a
discriminatory attitude towards the first applicant as a woman.

This case illustrates the difficulties for victims of domestic violence in
upholding their rights and obtaining protection and remedies. It includes
several elements recurring in cases of domestic violence. For instance, lack
of effective protection measures, not charging the perpetrator, dealing with
the case as a private matter and discouraging the woman to file a complaint,
applying gender stereotypes (this attitude undermines the victim’s trust in
the justice system and discourages them from upholding their rights).

In the case of B. v. the Republic of Moldova the applicant complained
that she was subjected to repeated domestic violence by her former husband,;
however, the State authorities had not undertaken all the required measures
to stop and prevent similar situations.

Despite multiple forensic reports confirming physical abuse and
several court rulings imposing minor fines on the aggressor, these sanctions
proved ineffective. The victim sought the eviction of her abuser from their
shared apartment, but after initial favourable decisions, the Supreme Court
overturned these rulings, dismissing evidence of systematic violence and
prioritizing the husband’s property rights over the applicant’s safety.
Subsequent violent incidents continued, leading to a limited protection order
that prohibited contact but did not evict the husband, as the courts found no
proven danger to their children and no alternative housing for him. The
applicant appealed without success.

The European Court of Human Rights found violations of Articles 3
and 8 of the Convention, emphasizing the State’s positive obligations to
protect individuals from ill-treatment by private parties. It held that the
national authorities’ response—characterised by insufficient sanctions,
failure to investigate serious allegations fully, and neglecting the impact of
the ongoing shared living situation—was inadequate. The victim’s ongoing
fear and distress due to continuous abuse and forced cohabitation
constituted inhuman treatment and interference with her private life. The
Court concluded that Moldova failed to balance property rights against the
applicant’s right to protection and security, violating her Convention rights
by not preventing further violence or ensuring her effective protection.
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The Court found the practices of discrimination on grounds of gender
in the cases of Mudric versus Moldova,?* T.M .and C.M. versus Moldova.?®
Thus, in all the aforementioned cases, the Court found violations of Article
14 of the Convention in conjunction with Articles 3 and 8, on the grounds
that the authorities had displayed a discriminatory attitude and failed to
apply the national legislation adopted in order to provide protection against
domestic violence due to preconceived ideas on the role of women in the
family.

Following the adoption of the European Court of Human Rights
judgments, a series of reforms were initiated, among which were the
adoption and enhancement of the legislative framework on domestic
violence, including Law no. 45/2007 on the Prevention and Combating of
Domestic Violence. This law was subsequently amended and supplemented
to provide stronger support for victims, such as the introduction of
provisional protection orders and special measures aimed at safeguarding
the physical and psychological integrity of victims.

Additionally, intervention mechanisms within the police and social
institutions were strengthened to ensure a prompt and coordinated response
to domestic violence cases. Specialised training programs were also
established for law enforcement, judicial, and social assistance personnel to
enhance their capacity to respond effectively and protect victims.

The monitoring system for domestic violence cases was improved
through the creation of inter-institutional coordination structures tasked with
overseeing the protection of victims’ rights and ensuring the proper
implementation of preventive measures.

In 2017, the Republic of Moldova signed the Council of Europe
convention on preventing and combating violence against women and
domestic violence (“Istanbul Convention”). Subsequently Moldova changed
its laws on domestic violence. These changes, which have been in force
since 2016, provide better support to victims of domestic violence and
tougher sanctions against perpetrators, including criminal penalties for
breaching a restraining order. The Moldovan authorities organised training
courses for judges, prosecutors, and the police on preventing domestic
violence as well as awareness and public information campaigns. Although
initial progress has been achieved, systemic issues relating to domestic
violence in Moldova have not yet been fully resolved and remain under the

24 Case of Cauza Mudric v. Republica Moldova, App. No. 74839/10, 16 October 2013.
% Case of Cauza T. M. §i C.M. v. Republicii Moldova, App. No. 26608/11, 28 Januar 2014.
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supervision of the Council of Europe’s Committee of Ministers. The
Moldovan authorities are expected to take further action in due course.?®

4.5 The European Court of Human Rights’ Reasoning and the Impact of
Its Judgment on Moldova’s Ethnic ldentity Legislation

In the case of Ciubotaru v. the Republic of Moldova,?’ the applicant argued,
inter alia, that there was a violation of his right to respect for private life due
to the authorities' refusal to register his ethnicity as declared by him. In the
case at hand, the applicant, whose parents were originally from Balti,
Bessarabia, Romania, claimed that at the time of collecting and recording
information about his identity, the authorities refused to register his
Romanian identity and imposed on him an ethnicity with which he did not
identify.

Given that the notion of private life is a broad one, encompassing the
physical and psychological integrity of a person, the protection under
Article 8 extends to the private sphere of each individual, including the right
to establish the details of their identity, such as ethnic identity, which is
inherent to a human being.

Considering the highly sensitive nature of the issues raised in the
present case, the Court distanced itself from the existing disputes within the
Moldovan society regarding the ethnic identity of the main social group and
focused primarily on the legislation of the Republic of Moldova and the
official position of the respondent Government concerning Romanians and
Moldovans.

The Court did not dispute the Government’s right to require objective
evidence of the claimed ethnicity. In the same context, it may be acceptable
for the authorities to reject a request for official registration of belonging to
a specific ethnic group when such a request is exclusively subjective and
unsubstantiated. In the present case, the applicant apparently faced a
legislative provision that made it impossible for him to provide any
evidence to support his request. This is evident since the Law on Civil
Status Acts, as well as current registration practices of ethnic identity, create
insurmountable barriers for all those who wish to register an ethnicity
different from that recorded by the Soviet authorities in the case of their
parents.

% Case of Eremia v. Moldova, App. No. 3564/11, 28 May 2013.
27 Case of Ciubotaru v. Moldova, App. No. 27138/04, 27 April 2010.
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According to this article, the applicant could only change his ethnicity
if he could prove that at least one of his parents was of Romanian ethnicity
and was registered as such. This requirement represented a disproportionate
condition in relation to the historical realities of the Republic of Moldova.
Additionally, it was noted that Mr. Ciubotaru’s claim was based, in
principle, on his own subjective perception of his ethnicity. It is evident that
he could have provided objective evidence to demonstrate his ties to the
Romanian ethnicity, such as language, name, cultural affection, and others.
However, no such evidence was required by the legislation in force in the
Republic of Moldova.

Given the totality of the circumstances of the case, it cannot be argued
that the entire procedure established for the applicant to change the
designation of his ethnicity met the positive obligations of the Republic of
Moldova to ensure his right to respect for private life. The state’s omission
actually led to the applicant’s inability to have his claim to belong to a
distinct ethnic group reviewed based on objective and corroborated evidence
brought in support of this claim. Therefore, since the authorities did not
comply with the positive obligation to ensure the applicant’s right to respect
for private life, there was a violation of Article 8 of the Convention.

Subsequently, in 2012 the Moldovan Parliament changed the law. It
decided that, when someone reaches sixteen years of age, their ethnicity is
registered at their request according to their own wishes. Information on
birth certificates and other documents can also be altered at the request of an
individual. Mihai’s legal proceedings were re-opened, and the Moldovan
courts found in his favour. They ordered the authorities to change the
ethnicity on his birth certificate to Romanian.?

4.6. The European Court of Human Rights’ Ruling and Its
Transformative Impact on Moldova’s Legal Framework for Religious
Freedom

The European Court of Human Rights’ judgment in the case of Metropolitan
Church of Bessarabia vs. the Republic of Moldova?® was the first case in
which the Court rendered a decision against the Republic of Moldova. This
judgment marked a defining moment for Moldova’s legal system, having a
significant impact on the protection of religious freedom and subsequent

28 | bid.
2 Case of Metropolitan Church of Bessarabia and others v. Moldova, App. No. 45701/99,
13 December 2001.
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legislative reforms. In this case, the Court found that the refusal of
Moldovan authorities to officially recognise the Metropolitan Church of
Bessarabia, affiliated with the Romanian Patriarchate, violated the rights
guaranteed under Article 9 concerning freedom of religion, as well as the
right to an effective remedy under Article 13 of the European Convention
on Human Rights. This decision compelled the national authorities to
register this religious community.

Subsequently, in July 2002, the Metropolitan Church of Bessarabia
was officially registered, acquiring legal personality and the capacity to
defend its interests before national courts. The ECHR ruling spurred
changes to the national legal framework, specifically leading to the revision
of the Law on Religious Denominations, which aimed to facilitate the legal
recognition of religious communities and align Moldovan legislation with
the European standards set forth by the Court’s decision. However, the
Council of Europe’s Committee of Ministers considered these amendments
insufficient, urging authorities to clarify recognition procedures and
improve judicial protection mechanisms for religious freedom. Several
versions of a new law on religious denominations were also proposed and
debated.

Beyond these legislative measures, the judgment had a profound effect
on Moldova’s legal and institutional culture. The ECHR decision was
widely disseminated within the judiciary and national institutions, becoming
a normative and doctrinal precedent that fostered a more neutral, pluralistic,
and respectful approach toward religious diversity.

4.7. Protection of Freedom of Expression

The case of Guja v. Republic of Moldova® represents a landmark for the
protection of freedom of expression and the rights of whistleblowers in the
Republic of Moldova. The applicant, a journalist and civic activist, was
dismissed after making public a critical report against a public official,
exposing alleged irregularities in the management of public funds.

The European Court of Human Rights found that the measures taken
against the applicant constituted a violation of his right to freedom of
expression, guaranteed by Article 10 of the Convention. The judges
emphasised the essential role of the media and whistleblowers in exposing
corruption and abuses, as fundamental pillars of a democratic society.

%0 Case of Guja v. Republic of Moldova, App. No. 14277/04, 12 February 2007.
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The Court also established that to justify a restriction on freedom of
expression, the State must demonstrate that the measures are proportionate,
necessary, and do not disproportionately affect the applicant’s rights. In this
case, the dismissal was deemed excessive and unjustified, having a deterrent
effect on other potential whistleblowers.

The Guja judgment prompted a reassessment of national policies and
practices regarding whistleblower protection. Subsequently, legislative
amendments were promoted to strengthen the legal framework protecting
individuals who report wrongdoing, including the adoption of mechanisms
against retaliation.

The reforms included clarifying internal procedures for receiving and
investigating complaints related to corruption and other misconduct, as well
as guaranteeing the anonymity of whistleblowers. Furthermore, the
judgment fostered a cultural shift within Moldova’s institutional
environment, promoting a more open attitude toward transparency and
public accountability.

The case of NIT S.R.L.,3! examined by the European Court of Human
Rights, is among the few in its case law in which the Court ruled in favour
of the state, emphasizing that freedom of expression is not absolute and that
maintaining balance in the media landscape is a legitimate interest in a
democratic society. In the years following 2009, the private television
station NIT S.R.L. became one of the most vocal media outlets in the
Republic of Moldova, widely seen as sympathetic to the opposition
Communist Party. In a politically tense climate, NIT regularly broadcast
content critical of the pro-European government, particularly through its
news bulletins. This editorial stance drew the attention of the Broadcasting
Coordinating Council (CCA) — the national media regulatory authority.

The CCA began sanctioning the station for what it described as a lack
of pluralism and objectivity, arguing that NIT violated broadcasting laws by
presenting politically biased content. Over time, the penalties became
increasingly severe, ultimately culminating in April 2012 with a drastic
decision: the revocation of NIT's broadcasting license. The station was taken
off the air, and the case was brought before the European Court of Human
Rights (ECtHR).

NIT claimed that the actions of the Moldovan authorities were
politically motivated, that it was the victim of an abuse of power, and that

31 Case of NIT S.R.L. v. The Republic of Moldova, App. No. 28470/12, 5 April 2022.
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its right to freedom of expression — guaranteed under Article 10 of the
European Convention on Human Rights — had been violated. It further
argued that the sanctions were arbitrary and that it had been denied a fair
process.

However, after ten years of legal proceedings, the Strasbourg Court
found no violation of Article 10. The Court was convinced that the decision
to restrict the applicant company’s freedom of expression was based on
relevant and sufficient reasons for the purposes of the “necessity” test under
Article 10 § 2 of the Convention. The national authorities had acted within
their margin of appreciation, striking a reasonable balance between the need
to protect pluralism and the rights of others, on the one hand, and the need
to protect the applicant company’s right to freedom of expression, on the
other. Therefore, the interference was deemed “necessary in a democratic
society” within the meaning of Article 10 of the Convention, and no
violation of that Article was found in the present case.

Likewise, the Court also found no violation of Article 6 (right to a fair
trial) and Article 1 of Protocol No. 1 (protection of property), as claimed by
the applicant.

Other cases examined by the European Court of Human Rights that
resulted in changes to the national framework addressed: the right to
freedom of peaceful assembly,®? protection of private life of a person in a
pre-trial detention®, protection of property (equal compensation for the
breach of intellectual property rights®¥), the right to a fair trial (breach of
the principles of equality of arms and legal certainty expressed through
allowing the state to lodge a lawsuit against the company despite the expiry
of the general limitation period®), right to free elections (prohibition of
public officials to hold dual citizenship®®).

With reference to pilot judgments in cases against the Republic of
Moldova, it is worth mentioning the case of Olaru and Others v. the

32 Case of Christian Democratic Peoples Party v. Moldova, App. No. 28793/02, 14
February 2009; Case of Hyde Park and Others v. Moldova, App. No. 33482/06, 31 March
2009; Case of Hyde Park and Others v. Moldova, App. No. 45094/06, 31 March 2009;
Case of Hyde Park and Others v. Moldova, App. No. 45095/06, 31 March 2009; Case of
Genderdoc-M v. Moldova, App. No. 9106/06, 12 June 2012.

3 Case of Ostrovar v. Moldova, App. No. 35207/03, 13 September 2005; Ciorap V.
Moldova, App. No. 12066/02, 19 June 2007.

34 Case of Balan v. Moldova, App. No. 19247/03, 28 January 2008.

% Case of Dacia S.R.L. v. Moldova, App. No. 3052/04, 18 March 2008.

3 Case of Tdanase v. Moldova, App. No. 7/08, 27 April 2010.
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Republic of Moldova, where the applicants complained that court decisions
awarding them social housing had not been enforced. In this case, the Court
identified the existence of a structural problem: Moldovan social housing
legislation granted privileges to a very wide category of persons. However,
due to a chronic lack of funds available to local governments, final
judgments awarding social housing were rarely enforced.

The Court, deciding to adjourn all similar cases, held that, within six
months from the date on which the judgment became final, the Moldovan
State had to set up an effective domestic remedy for nonenforcement or
delayed enforcement of final domestic judgments concerning social housing
and, within one year from the date on which the judgment became final,
grant redress to all victims of non-enforcement in cases lodged with the
Court before the delivery of the present judgment. Following this pilot
judgment, the Moldovan Government reformed its legislation by
introducing a new domestic remedy in July 2011 against non-enforcement
of final domestic judgments and unreasonable length of proceedings.

Subsequently, in the case of Balan v. the Republic of Moldova,
24.01.2012 the new domestic remedy introduced in Moldova against non-
enforcement of final domestic judgments and unreasonable length of
proceedings, following the Court’s pilot judgment in the above-mentioned
case Olaru and Others v. Moldova. The Court concluded that Mr Balan had
not instituted the new domestic remedy in Moldova, as he had been
required, and therefore rejected his application for non-exhaustion of
domestic remedies.>’

Finally, we find it appropriate to express our views on a category of
cases initiated at the ECtHR by applicants from the Republic of Moldova
against the actions of the self-proclaimed authorities in the Transnistrian
region. Starting with the first case examined by the ECtHR, we follow how
the High Court in Strasbourg admits the applications submitted against the
governments of the Russian Federation and the Republic of Moldova,
declaring them admissible, as they concern violations of the rights
guaranteed by the Convention. Simultaneously, in establishing the
jurisdiction of the Republic of Moldova under Article 1 of the Convention,
the reasoning established in the case of Ilasco and Others v. Moldova and

37 Press Country Profile. Republic of Moldova. July 2024, [Online]. Available at:
https://www.echr.coe.int/documents/d/echr/cp_republic_of moldova _eng (Accessed: 22
August 2025).
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Russia® is repeated, namely: the Court considers that the Moldovan
Government, the only legitimate government of the Republic of Moldova
under international law, does not exercise authority over part of its territory,
namely that part which is under the effective control of the “Moldavian
Republic of Transdniestria”.

Specifically, in the spirit of this finding, the Russian Federation was
held responsible both in the case of Ilascu and Others and in the cases
subsequently submitted to the jurisdiction of the ECtHR, where the
applicants invoked violations on the left bank of the Dniester River of the
right to education, the right to life,*® protection of property,* etc.

In the case of Mozer,* the applicant complained, among other things,
that he was arrested and detained illegally by the ‘“authorities of the
Transnistrian Moldovan Republic (TMR)”. He also alleged that he was not
provided with the medical assistance necessary for his health condition, as
he suffered from bronchial asthma. He further claimed that he was held in
inhuman detention conditions and was denied visits from his parents and his
pastor. He argued that both states, Moldova and Russia, exercised
jurisdiction and were therefore responsible for the alleged violations. The
Russian Government asserted that the applicant was not within its
jurisdiction, and therefore his application should be declared inadmissible
ratione personae and ratione loci with respect to the Russian Federation.
From the perspective of the Moldovan Government, the Republic of
Moldova did not deny that it holds jurisdiction over the territory de facto
controlled by the “TMR” but claimed that the applicant had failed to
exhaust domestic remedies available in Moldova. In determining
jurisdiction, the European Court of Human Rights (ECtHR) found no reason
to distinguish this case from Ivantoc and Others, Catan and Others v.
Republic of Moldova and Russia, ultimately holding the Russian Federation
responsible for violations of Articles 3,5 81, 5 84, 8, 9, and Article 13 taken

3 Case of llascu and Others v. Moldova and Russia, App. No. 48787/99, 8 July 2004.

39 Case of Catan and Others v. the Republic of Moldova and Russia, App. Nos. 43370/04,
8252/05 and 18454/06 19 October 2012.

40 Case of Pisari v. the Republic of Moldova and Russia, App. No. 42139/12, 21 April
2015.

41 Case of Turturica and Casian v. Moldova and Russia, App. Nos. 28648/06, 18832/07, 30
January 2017; Case of Pdduret v. Moldova and Russia, App. No. 26626/11, 13 November
2017.

42 Case of Mozer v. the Republic of Moldova and Russia, App. No. 11138/10, 23 February
2016.
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together with Articles 3, 8, and 9 of the European Convention on Human
Rights.

5. Execution of ECtHR judgments by the Republic of Moldova

In 2023, the Committee of Ministers received 29 cases against the Republic
of Moldova from the European Court for supervision of their execution
(compared to 37 in 2022 and 54 in 2021). The cases in which the Russian
Federation was held responsible for human rights violations in the
Transnistrian region (in particular, Catan and Others, Mozer) have not been
executed by that state, and the situation is being monitored by the
Committee of Ministers of the Council of Europe.

In 2024, the Committee of Ministers decided to close its supervision
of the execution of the Catana v. the Republic of Moldova judgment,
concerning two disciplinary proceedings in 2012 against an investigating
judge. The Court found a violation of the right to a fair trial on account of
the lack of independence and impartiality of the Superior Council of
Magistracy, which examined the disciplinary proceedings, due to the
presence of the Prosecutor General and the Minister of Justice as ex officio
members as well as the flawed procedure of selecting professors of law as
members of this body. Following constitutional amendments in 2022, the
Minister of Justice, the Prosecutor General, and the President of the
Supreme Court of Justice were excluded from the Superior Council of
Magistracy. The Council now comprises six judges, elected through a secret
ballot by the General Assembly of Judges, and six lay members appointed
by Parliament with a qualified majority, thus ensuring an open and
transparent process. The Disciplinary Board of the Superior Council of
Magistracy comprises four judges with at least two years’ experience and
three lay members from civil society, all of whom must have an impeccable
reputation and at least seven years of experience in the field of law.
Additionally, the Law on the Superior Council of Magistracy was amended
in 2018, granting the Supreme Court of Justice the authority to examine
both the admissibility and merits of decisions made by the Superior Council
of Magistracy in disciplinary cases against judges. The Committee of
Ministers also decided to close its examination of the case A.C. v. the
Republic of Moldova, examined in the group I.D. v. the Republic of
Moldova, concerning the breach of the applicant’s right to file an individual
application under Article 34 of the Convention due to the prison
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administration’s actions to intimidate or dissuade him from pursuing his
case before the Court. To prevent such intimidation of detainees in the
future the National Prison Administration (NPA), in 2022, issued a circular
reflecting the Court’s findings in the A.C. case. Additionally, regular
inspections of penitentiary institutions are conducted to ensure compliance
with the circular. Prisoners are interviewed, and their complaints are
promptly investigated, enabling the NPA to take swift action if there are
reasonable grounds to believe that intimidation has occurred.*®

In the context of examining the execution of judgments delivered by
the European Court of Human Rights, the case of Ozdil and Others v. the
Republic of Moldova (Application No. 42305/18, judgment of 11 June
2019) warrants particular attention. It exemplifies a serious breach by the
State of Moldova in safeguarding fundamental legal protections under the
European Convention on Human Rights, especially regarding arbitrary
detention and expulsion.

In this case, five Turkish nationals — employed as teachers in private
schools in Moldova — were detained and immediately deported to Turkey
without being informed, provided legal representation, or afforded the
opportunity to contest the decision. Their removal occurred before their
asylum applications were adjudicated, raising significant concerns about due
process and protection from arbitrary deprivation of liberty.

The European Court of Human Rights found that this operation
violated Article 5 § 1, holding that the detention and transfer were neither
lawful nor necessary and constituted arbitrary removal that contravened
both national and international legal safeguards. Moreover, the Court
determined that Article 8 was breached, as the applicants had established
family and private life in Moldova, which was disrupted without lawful
justification.

Despite the gravity of these violations, the Republic of Moldova has
taken only limited steps towards implementation. A criminal case was
opened, resulting in the ex-head of the Intelligence Service being fined for
abuse of power. However, broader systemic remedies — such as the
declassification of documents, a fully independent investigation, and

43 Committee of Ministers. Supervision of the Execution of Judgments and Decisions of the
European Court of Human Rights. 18th Annual Report, 2024. [Online] Available at:
https://rm.coe.int/gbr-2001-18e-rapport-annuel-2024/1680b4d77d (Accessed: 22 August
2025).
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accountability for all officials involved — have been assessed as insufficient
by organisations like Amnesty International.

On 13 November 2020, the Moldovan Constitutional Court declared
unconstitutional several provisions of the Status of Aliens Act. This decision
concerns notably provisions that do not provide for the notification of the
reasons for which a third country national is declared an undesirable person
on grounds of national security and do not allow the taking into account of
justified concerns of ill-treatment in case of a forced return. The
Constitutional Court sent a notification to the Parliament and set up
provisional rules until the relevant legislative amendments are made. Under
these rules, the aforementioned administrative decisions should contain a
summary of the reasons, in a manner compatible with the legitimate interest
of national security, which will be notified to the person concerned.
Moreover, the Constitutional Court declared the Administrative Code’s
provision which limits the courts’ competence to control the proportionality
of administrative acts, as unconstitutional .**

6. Conclusions

The general conclusions drawn from the study are that the Republic of
Moldova has been and remains committed to democratic values and the
ideals of human rights protection. The accession to the European
Convention on Human Rights has enabled a thorough revision of the legal
institutions inherited from the Soviet period, which were characterised by
outdated concepts, rigid provisions, and burdened by an ideology,
stereotypes, and prejudices that lagged behind those characteristics of
European society at the end of the 1990s.

The cases analysed in this paper and the presented statistical data lead
us to the conclusion that, despite the reforms undertaken — largely inspired
by the objective of European integration pursued by the Republic of
Moldova since its appearance on the political map of the world — systemic
issues persist within the national legal system that severely impact the
implementation of the provisions of the European Convention on Human

4 Moldova: Constitutional Court’s decision sparks review of law concerning expulsions
and national security. [Online] Available at: https://www.coe.int/el/web/execution/-
/moldova-constitutional-court-s-decision-sparks-review-of-law-concerning-expulsions-and-
national-security (Accessed: 22 August 2025).
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Rights. This has a negative effect both on the state’s image and on the
public perception of justice by the litigants.

Particularly in the realm of safeguarding the rights of individuals
detained by the state, the jurisprudential developments of the European
Court of Human Rights concerning cases against the Republic of Moldova
have catalysed a significant transformation in both legal frameworks and
institutional practices. These rulings have propelled the Moldovan
authorities to move beyond reactive, ad hoc responses toward implementing
comprehensive and systematic reforms. This gradual yet crucial shift
reflects an ongoing alignment of the national criminal justice system with
established European human rights standards governing the treatment and
protection of persons deprived of liberty.

The cases examined by the High Court in Strasbourg against the
Republic of Moldova have led to the establishment of general principles and
have generated changes in the national legal framework through the general
measures established by the Court or through the adoption of pilot
judgments. Most of these decisions have been executed by the Republic of
Moldova. However, the question of executing the judgments related to
human rights violations in Transnistria — attributable to the Russian
Federation — remains open, as does the uncertain effect of the European
Convention on Human Rights in this part of the territory of the Republic of
Moldova.
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1. Introduction: The Council of Europe, the European Convention on
Human Rights, and the European Court of Human Rights

The Council of Europe (CoE), founded in 1949, is the oldest political
organisation on the European continent. Established in the aftermath of the
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Second World War—a period marked by unprecedented human rights
violations—the CoE was born from a desire to create a new order rooted in
democratic values, protection of human rights, and the rule of law. It
became the first international organisation in Europe focused on promoting
democratic principles and human rights across the continent.!

Since its founding, the CoE has established a common legal
framework centred on the Convention for the Protection of Human Rights
and Fundamental Freedoms (better known as the European Convention on
Human Rights) and the European Court of Human Rights (ECtHR). The
CoE currently has 46 member states, encompassing nearly all European
countries and more than 700 million people. Its two main statutory bodies
are the Committee of Ministers and the Parliamentary Assembly of the
Council of Europe.

The Committee of Ministers, the CoE’s decision-making body,
consists of the foreign ministers of each member state or their permanent
diplomatic representatives in Strasbourg. The Committee sets the CoE’s
policies, approves its budget and program of activities, and oversees the
implementation of the ECtHR judgments and decisions. It also oversees
committees dedicated to monitoring, including the European Committee on
Legal Co-operation, the European Committee on Crime Problems, the
Steering Committee on Media and Information Society, the Committee on
Counterterrorism, and the Committee on Avrtificial Intelligence.?

The Parliamentary Assembly, composed of members of the national
parliaments of each member state, elects the Secretary General, who leads
and represents the organisation for a five-year term. It acts as a deliberative
body, providing a platform for parliamentary representatives from the
Council’s member states to discuss, debate, and make recommendations on
key political and social issues affecting the continent. It plays a crucial role
in monitoring compliance with the Council of Europe’s core values. It
assesses whether member states are upholding democratic principles,
protecting human rights, and maintaining rule-of-law standards.®

! Council of Europe, 2025. Though distinct from the European Union (EU), both
organisations frequently collaborate, especially on issues related to human rights and legal
reform. The EU and the CoE have developed a strong political and strategic partnership,
including joint cooperation programmes in many countries, inside and outside Europe.

2 Council of Europe, 2025a.

3 Council of Europe, 2025b.
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Other key entities within the CoE are the Congress of Local and
Regional Authorities, which is tasked with strengthening local and regional
democracy in member states and brings together elected representatives of
local and regional governments, and the Commissioner for Human Rights,
an independent office established to advance human rights protection.*

The CoE’s activities are wide-ranging, addressing various threats such
as torture, violence (including violence against women, sexual abuse, and
domestic violence), hate speech, extremism, terrorism, and corruption. It
assists member states in protecting children from sexual exploitation and
abuse, monitors the protection of minority rights and regional and minority
languages, oversees elections, and supports judicial reforms within its
member states. The CoE also advocates for equality and non-discrimination,
freedom of expression, media freedom, and freedom of association and
assembly.

The organisation has set standards in democratic citizenship education
and developed a unique Youth Policy that brings together youth
representatives and public authorities to amplify young people's voices in
the democratic process. Confronted with a shrinking space for civil society
in parts of Europe, the CoE also provides support for Belarusian democratic
forces and civil society. Finally, the organisation is a leading provider of
online human rights training for legal professionals, academics, and the
public across Europe and beyond.®

The CoE promotes human rights primarily through international
conventions, charters, agreements, protocols, and other legal instruments.®
Its key convention, the foundation of all its activities and a milestone in
international human rights law, is the European Convention on Human
Rights (ECHR).” Altogether, the CoE has adopted nearly 230 conventions
and other legally binding international treaties. Some of these instruments
enable the CoE to monitor member states' progress in various areas and to
make recommendations through the specialised monitoring bodies.

In addition to monitoring bodies, the CoE has several specialised
advisory bodies addressing areas such as corruption prevention,

4 Council of Europe, 2025.

5 Ibid. The CoE's HELP Programme provides online training on human rights law for legal
professionals, academics and the wider public across Europe and beyond.

® 1bid.

7 European Convention for the Protection of Human Rights and Fundamental Freedoms, as
amended by Protocols Nos 11 and 14, Council of Europe, ETS 5, 4 November 1950.
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constitutional matters, anti-racism efforts, doping in sports, and cultural
matters. Notable monitoring and advisory bodies include the Committee for
the Prevention of Torture (CPT), the Group of States against Corruption
(GRECO), the European Commission for Democracy through Law (also
known as the Venice Commission), and the European Commission against
Racism and Intolerance (ECRI). Upon joining the CoE, all member states
agreed to uphold human rights, democracy, and the rule of law, and to
incorporate the standards, recommendations, and guidelines from CoE
treaties and monitoring mechanisms into their national laws and practices.®

Drafted in the aftermath of the Second World War, the ECHR was
created in response to the atrocities committed during the conflict, with the
goal of safeguarding fundamental human rights and establishing a
framework to prevent future violations. Signed in Rome in 1950,° the
Convention became the first instrument to give binding force to human
rights protections in Europe, setting forth a range of enforceable rights and
freedoms and establishing the ECtHR to ensure compliance. The ECHR has
since become a cornerstone for human rights protection in Europe, directly
influencing national legal systems and allowing individuals to seek redress
at the international level through the ECtHR. Over the decades, the ECHR
has evolved into a dynamic, living instrument of human rights protection,
with the Court serving as its central enforcement mechanism.

The ECHR establishes a broad range of civil and political rights, as
well as certain second-generation rights, which states parties are obligated to
uphold and guarantee within their jurisdictions. Additionally, it includes
provisions that, while not defining specific rights, are essential for the
protection and enforcement of these rights. Over the decades, the
Convention has been amended and supplemented by a series of Protocols
that have expanded the rights guaranteed under the Convention and refined
the procedures for their enforcement.

The ECHR provides for the establishment of the ECtHR, the judicial
body responsible for enforcing the Convention.X® Individuals, groups, and
states can bring cases before the Court if they believe that a state party has
violated the rights guaranteed by the Convention. Although the ECtHR was
established in 1959, individuals did not have direct access to the Court until

8 1bid.

® The ECHR came into force on 3 September 1953. Initially ratified by 12 states, the ECHR
has grown in scope and membership, now applying to 46 states across Europe.

0 ECHR, Art. 19.
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1998; prior to that, they had to apply to the European Commission of
Human Rights. Protocol No. 11 to the ECHR, which came into force in
1998, abolished the Commission, expanded the Court, and allowed
individuals to bring cases directly to it.

When a case is brought before the ECtHR, the Court initially
determines whether the case is admissible. For a case to be deemed
admissible, the applicant must have exhausted all domestic remedies, filed
the application within six months of the final domestic decision, and raised a
claim involving a violation of a right guaranteed by the Convention.!! If the
case is admissible, it moves to the merits stage, where the Court, together
with representatives of the parties, examines the case, conducts
investigations if necessary, and determines whether a violation of the ECHR
has occurred.!? At any stage of the proceedings, the Court may offer its
assistance to the parties to facilitate a friendly settlement of the matter.™®

The judges of the ECtHR are elected by the Parliamentary Assembly
from a list of three candidates proposed by each State. They are elected for a
non-renewable term of nine years.!* The Convention requires that
candidates be under 65 years of age, possess high moral character, and have
qualifications appropriate for high judicial office or be jurists of recognised
competence. Although elected with respect to a specific State, judges
perform their duties in an individual capacity, hear cases as individuals, and
do not represent their State. They must remain independent and refrain from
any activity incompatible with their duty of independence and impartiality.®
A judge may be dismissed from office only if the other judges, by a two-
thirds majority, determine that the judge no longer meets the required
conditions.'® The number of full-time judges serving on the Court is equal to

1 bid., Art. 35.

12 1bid., Art. 38.

13 1bid., Art. 39.

14 Ibid., Art. 22. Judges are elected by majority vote whenever a sitting judge's term has
expired or when a new state accedes to the convention.

15 Ibid., Art. 21. Judges are prohibited from having any institutional or similar ties with the
state in respect of which they were elected. To ensure the independence of the court, judges
are not allowed to participate in activities that may compromise the court's independence.
Judges cannot hear or decide a case if they have a familial or professional relationship with
a party.

16 1bid., Art. 23. Judges enjoy, during their term as judges, the privileges and immunities
provided for in Article 40 of the Statute of the Council of Europe.
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the number of contracting states to the European Convention on Human
Rights, currently 46.

The Court operates in several formations: as a single judge, in
committees of three judges, in Chambers of seven judges, and in a Grand
Chamber of seventeen judges. It may address both individual applications
and inter-state cases. A single judge and a committee of three judges may
declare an individual application inadmissible or remove it from the Court’s
list of cases when no further examination is required. While a Chamber
decides on the admissibility and merits of both individual and inter-state
applications, the decision on admissibility may be taken separately. If a case
pending before a Chamber raises a serious question concerning the
interpretation of the Convention or its Protocols, the Chamber may, at any
time before issuing a judgment, relinquish jurisdiction in favour of the
Grand Chamber.!” Within a period of three months from the date of the
judgment of the Chamber, any party to the case may also request that the
case be referred to the Grand Chamber, which delays the finality of the
judgment until a new decision is rendered.®

The judgments may require the state to pay compensation or take
specific remedial actions. States may be expected to implement the Court’s
rulings by making legislative or administrative changes to prevent future
violations. In addition to regular judgments, which are binding on member
states, the Court may, at the request of the Committee of Ministers, issue
advisory opinions on legal questions concerning the interpretation of the
Convention and its Protocols.!®* The Court may, in exceptional
circumstances, whether at the request of a party or of any other person
concerned, or of its own motion, under Rule 39 of its Rules of Court,?
indicate interim measures to the parties to the proceedings before it. Such
measures, applicable in cases of imminent risk of irreparable harm to a
Convention right, which, on account of its nature, would not be susceptible
to reparation, restoration or adequate compensation, may be adopted where
necessary in the interests of the parties or the proper conduct of the
proceedings.

17 1bid., Arts 27-30.

18 1bid., Art. 43.

9 1bid., Art. 47.

20 Rules of Court, European Court of Human Rights, 28 March 2024, Strashourg.
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The Convention applies either directly or is incorporated into the
national law of member states,?® and domestic courts often refer to the
ECtHR's jurisprudence when interpreting national laws related to human
rights. While the compliance of states with judgments is monitored by the
Committee of Ministers,?? one of the most significant achievements of the
ECHR is its influence on the domestic legal systems of its member states.
The ECtHR has developed a vast body of case law that shapes how the
Convention is applied across Europe. Its dynamic approach to
interpretation—often referred to as the ‘living instrument’ doctrine—allows
the Court to adapt its rulings to contemporary conditions and societal
changes.?

This article provides a comprehensive overview of how the ECHR is
implemented in the Republic of Slovenia. It begins by outlining the
historical development of human rights in Slovenia, emphasising that this
development received significant impetus after the establishment of an
independent and democratic Slovenia in 1991, followed by the
promulgation of the new Constitution and the ratification or accession to
key universal and regional international human rights instruments. The
author then describes the relationship between Slovenia and the CoE from a
human rights perspective, examines the ratification of the Convention and
other CoE legal instruments by Slovenia, illustrates how human rights
protection obligations arising from the ECHR are reflected in the provisions

2L In some states, such as the United Kingdom, the ECHR has been given legal effect
through specific legislation, such as the 1998 Human Rights Act. In others, the ECHR takes
precedence over national laws, meaning that domestic courts are required to ensure that
national legislation conforms to the Convention’s standards.

22 The supervision procedure over the execution and implementation of the judgment
begins when the judgment becomes final. It lasts until the Committee of Ministers
establishes that the state’s measures are sufficient and decides to close the case.

23 While most states comply with ECtHR judgments, some cases—particularly those
involving systemic or structural issues — have resulted in delays or partial compliance. For
example, in cases related to issues such as prison overcrowding, discrimination against
minority groups, or restrictions on freedom of expression, states may be slow to implement
necessary reforms. The Committee of Ministers plays a crucial role in overseeing the
enforcement of judgments, but persistent non-compliance by certain states remains a
challenge. Another significant issue is the ECtHR’s growing caseload. The Court receives
thousands of applications each year, leading to a backlog of cases and long delays. Protocol
No. 14, which came into force in 2010, introduced reforms aimed at increasing the
efficiency of the Court by allowing single judges to reject inadmissible applications more
quickly and establishing a system for prioritising cases.
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of the Slovenian Constitution, and outlines major law-making processes that
have occurred in Slovenia as a result of the implementation of the ECHR
and the ECtHR’s judgments. Finally, the author analyses several landmark
cases involving Slovenia before the European Court of Human Rights.

2. The historical context: A short outline of the development of human
rights in Slovenia

The development of human rights in Slovenia took place within a Central
European historical and cultural context. This development accelerated after
the establishment of an independent and democratic Republic of Slovenia in
1991, followed by the promulgation of a new Constitution and the
ratification or accession to key universal and regional international human
rights instruments.

Until 1918, the territory of present-day Slovenia formed part of the
Austrian Empire and, after 1867, the Austrian half of the dualist Austro-
Hungarian Empire.?* Throughout the Empire’s existence, constitutional
traditions and practices remained weak, as executive power — embodied
above all in the emperor — was exercised with few real limitations.
Nevertheless, on December 21, 1867, the so-called December Constitution
was adopted. It comprised six fundamental laws, including the Fundamental
Law on the General Rights of Citizens, which codified many of the rights
and freedoms recognised in Europe at the time. These included the principle
of ethnic equality among the ‘tribes’ of the Empire, who were entitled to
preserve their own language, culture, and customs, as well as freedom of
religion (for officially recognised faiths), freedom of worship, academic
freedom, and the freedom to choose a profession. Other guarantees — such
as protection against unlawful deprivation of liberty, the inviolability of the
home, and the privacy of correspondence—were regulated in separate
legislation.?”® However, according to Zontar, the frequent suspension of
these rights during the final fifty years of the monarchy generated
widespread discontent and undermined the legitimacy of Habsburg rule,
particularly among the Slavic peoples. This erosion of trust and legitimacy

24 The exception is the north-east region of Prekmurje, which belonged to the Kingdom of
Hungary and later to the Hungarian part of the Empire.
25 See Vilfan, 1996, p. 436.
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may have contributed to the dissolution of the Empire in 1918, following the
end of the First World War.?®

During the interwar period (1919-1941), Slovenia was part of the
Kingdom of Serbs, Croats, and Slovenes, which was later renamed the
Kingdom of Yugoslavia. On June 28, 1921, the Kingdom’s Constitutional
Assembly adopted the so-called Vidovdan (St. Vitus Day) Constitution
(Serb. Vidovdanski ustav).?’ It formally proclaimed a parliamentary
monarchy and, in Chapter II, titled Fundamental Rights and Duties of
Citizens, broadly recognised numerous human rights and freedoms.
Influenced by the Weimar and Belgian constitutions, Chapter 11l of the St.
Vitus Day Constitution, titled Social and Economic Rules, stipulated several
rights that are now recognised as human rights of ‘the second generation’
(e.g. economic and social rights). These articles appeared at the beginning
of the Constitution, giving rights and freedoms a highly symbolic
prominence.

Although regarded as progressive for its time, the St. Vitus Day
Constitution’s provisions on fundamental rights were often dismissed as
little more than ‘empty words on paper,” since they were rarely
implemented in practice and were frequently undermined by subsequent
legislation.?® The right to vote, for example, was restricted to men over the
age of 21, while no law was ever adopted to extend suffrage to women.?
Even more problematic was the notorious Article 116, which empowered
the king to declare or prolong a state of emergency — thus consolidating
absolute power — in cases of war, mobilisation, public unrest, or rebellion,
either throughout the Kingdom or in any of its parts, by decree and without
parliamentary involvement. In practice, King Alexander | resorted to these
extraordinary powers repeatedly, prompting criticism even from his closest
advisors, who warned that the Kingdom had abandoned the rule of law and
descended into a police state.*

Overall, despite being modelled on some of the most progressive
constitutions of its era, the St. Vitus Day Constitution in practice left the
Karadordevi¢ monarchy more closely aligned with the absolutist traditions

2 7ontar, 2009, p. 57.

27 St. Vitus Day Constitution (Ustav Kraljevine Srba, Hrvata i Slovenca — Vidovdanski
ustav), adopted on June 28, 1921.

28 Vilfan, 1996, p. 466. See also Ribi¢i¢, 1978.

29 Bardutzky, 2022, p. 175.

30 See Krkljug, 2009, p. 324.
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of the Habsburg and Ottoman Empires than with contemporary
parliamentary monarchies. On January 6, 1929, King Alexander I dissolved
the entire parliament and instituted the so-called January Sixth Dictatorship
(Slov. Sestojanuarska diktatura). In 1931, the king unilaterally imposed the
so-called September Constitution. Reintroducing monarchical absolutism,
this constitution remained in power until the beginning of World War II.

In the post-war ‘Second Yugoslavia,” a socialist-communist federal
and multi-ethnic state, human rights were formally guaranteed in each of its
three constitutions (1946/47, 1963, and 1974) at both the federal and
republican levels. It is also worth noting that Yugoslavia was one of the 48
founding members of the United Nations. However, on December 10, 1948,
it abstained from voting on the adoption of the Universal Declaration of
Human Rights.

The Constitution of the Federal People’s Republic of Yugoslavia of
1946%! and the Constitution of the People’s Republic of Slovenia of 194732
set out identical provisions on human rights in Chapter V, entitled Rights
and Obligations of Citizens. These included several classical liberal rights,
such as equality before the law, the prohibition of discrimination, protection
against unlawful deprivation of liberty, the right of access to the courts, the
prohibition of excessive punishment, the inviolability of the home, the
privacy of correspondence, the right of asylum, and the rights to petition and
appeal. In line with socialist principles, both constitutions also proclaimed a
wide range of economic and social rights. Furthermore, they expressly
guaranteed universal suffrage, granting all citizens over the age of 18 both
the active and passive right to vote. Both constitutions also recognised the
equality of men and women in all areas of life, including the right to equal
pay.

However, in both documents, the chapter on rights followed sections
on General Provisions, State Power, and the Socio-economic Order. This
constitutional structure, and the notably authoritarian Article 42, which
granted the state broad powers to protect the ‘freedoms and democratic

31 Constitution of the Federal People’s Republic of Yugoslavia (Ustav Federativne Narodne
Republike Jugoslavije), adopted on 31 January 1946, Official Journal of the Federal
People’s Republic of Yugoslavia, year -{11}-, N0.10, Beograd, Friday, 1 February 1946.

32 Constitution of the People’s Republic of Slovenia, adopted on 16 January 1947, Official
Gazette of the People's Republic of Slovenia, year 4, No. 42, 11 October 1947. [Online].
Available at: https://www.sistory.si/cdn/publikacije/38001-
39000/38564/ustava_ljudske republike_slovenije.pdf (Accessed: 14 November 2024).

33 See Bardutzky, 2022, p. 190.
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order of the People’s Republic and the federation,” effectively subordinated
individual rights to the interests of the state. Even more problematic was the
implementation of constitutional rights in practice, as in its early years,
socialist Yugoslavia was a politically and economically centralised
autocratic country, with power firmly held by Josip Broz Tito’s Communist
Party. Until 1952, a period of sharp political and penal repression took place
across the entire country, including Slovenia.®* Although the death penalty
was used less frequently in Slovenia than in other republics, during this
period (referred to as ‘the darkest times of the Slovene criminal justice
system’), Slovenian courts imposed the death penalty on more than two
hundred people, most of whom were political dissidents. Hundreds of other
political opponents, dissidents, and non-conformists were imprisoned or
subjected to forced labour (even for minor offences) in Goli Otok, a special
penal colony similar to the Soviet Gulag, which operated on a remote,
desolate island off the Croatian coast.®

In the late 1950s, following the Tito—Stalin split and the subsequent
break with Soviet influence, Yugoslavia embarked on a path of political
liberalisation, gradually moving away from the rigid ‘iron communism’ of
the immediate post-war years toward a model of so-called ‘welfare
socialism.” The 1963 Constitution of the Socialist Federal Republic of
Yugoslavia,* together with the 1963 Constitution of the Socialist Republic
of Slovenia,®” broadened the catalogue of human rights and introduced
many significant innovations. While some rights reflected socialist
ideology—most notably the primacy of labour and social rights—the
constitutions also enshrined many universal rights that would not have been
out of place in Western democracies.

Importantly, unlike the declaratory provisions of the 1947
Constitution, several fundamental rights in the 1963 Constitution were

3 Flander et al., 2022.

% See Rezek, 2002, p. 83. Only 3,4 % of those sent to Goli otok were Slovenians. Most
political prisoners were Serbs or Montenegrins.

3 Constitution of the Socialist Federal Republic of Yugoslavia, adopted on April 7, 1963,
Official Gazette of the Socialist Federal Republic of Yugoslavia, No. 14, year XIX, April
10, 1963. [Online]. Available at: https://www.pfsa.unsa.ba/pf/iwp-
content/uploads/2019/05/Ustav-SFRJ-iz-1963.pdf (Accessed: 14 November 2024).

37 Constitution of the Socialist Republic of Slovenia [Ustava Socialisticne Republike
Slovenije], adopted on 9 April 1963, Official Gazette of the Socialist Republic of Slovenia,
No.  10/1963.  [Online].  Available at:  https://www.iusinfo.si/zakonodajna-
knjiznica/zakon/86305AAC/clen/1 (Accessed: 14 November 2024).
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accompanied by explicit limitations on state interference. For instance,
although the death penalty was formally retained, the new criminal law
restricted its application to only a few serious offences and prohibited
execution by hanging. Moreover, Slovenia, unlike the federation and other
republics, became abolitionist after 1959, the year of its last execution. At
the same time, the new Slovenian criminal code abolished life
imprisonment, replacing it with a maximum custodial sentence of 20 years.
Reforms to criminal procedure further strengthened defendants’ rights by
introducing additional procedural safeguards and expanding the role of
defence attorneys, who had previously been largely symbolic participants in
the process. Taken together, the reforms of the late 1950s and 1960s, which
were more intensive in the northern than in other parts of the federation,
positioned Yugoslavia among the most progressive countries in the world at
the time with respect to criminal law and penal policy.®

In keeping with the norms of a socialist state, the catalogue of rights in
the 1963 constitutions began with labour and social rights. Article 37
limited working time to a maximum of 42 hours per week. Exceptions could
only be temporary in some professions if this was absolutely necessary. The
right to daily and weekly rest was a constitutional right. Also, there was the
right to a yearly vacation which could not be shorter than 14 working days.
There was also the right to a minimal salary. Article 38 guaranteed
extensive social security for not only workers, but also for their family
members.

Furthermore, both the federal and Slovenian constitutions included
progressive provisions, particularly regarding gender equality. They
established universal suffrage, granting both active and passive voting rights
to all citizens aged 18 and older and granted women full equality with men
in all spheres of life, including the right to equal pay and special workplace
protections. This was the first time that Slovenian women were granted the
right to vote. However, elections were largely a formality, offering little
genuine choice as only state-approved candidates were permitted to run.

Notably, the 1963 Slovenian Constitution also introduced rights such
as freedom of thought and opinion, which were absent in the 1947
Constitution. However, these freedoms were not absolute—they were
restricted to prevent any ‘abuse’ that could undermine the socialist
constitutional order. While some rights were ideologically driven, such as
the right to social self-governance, solidarity, and the right to elect

38 See Flander et al., 2023.
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representatives within labour organisations, many other rights were
genuinely universal and would not have been out of place in Western
democracies.

While the 1974 constitutions of the Federal Socialist Republic of
Yugoslavia®® and the Socialist Republic of Slovenia® further expanded the
catalogue of fundamental rights, the republican constitution introduced
several novelties compared with the 1963 Constitution. For example, the
Constitution recognised the right to make free choices regarding
childbearing (e.g. a constitutional right to abortion), the right to a healthy
environment, and several other provisions concerning rights and duties
aimed at environmental protection. It was also the first time in Slovenian
constitutional history that the protection of human dignity (in all phases of
criminal procedure, including the execution of imprisonment) was expressly
mentioned. Other new rights included the right to submit applications and
make recommendations to state agencies (e.g. the right to petition) and a
range of economic and social rights related to labour.

However, in general, both the federal and Slovenian constitutions of
1974 were imbued with the ideals of socialism and socialist values. Both
constitutions stated in the chapter outlining their 'Fundamental Principles’
that the freedoms, rights, and duties of individuals are the expression of
'socialist self-governing democratic relationships,” in which ‘individuals
liberate themselves from exploitation and all forms of arbitrary power, and
through their work create the possibilities for holistic development, free
expression, and the protection of their persons and human dignity." The
principles further stated that rights and freedoms could be limited only by
the rights and freedoms of others and by the interests of the socialist
community. The 1974 constitutions sought, at least in theory, to anchor
human rights as a cornerstone of the self-governing socialist order.

% Constitution of the Socialist Federal Republic of Yugoslavia [Ustav Socialisticke
federativne republike Jugoslavije], adopted on 21 February 1974, Official Gazette of the
Socialist Federal Republic of Yugoslavia, No. 9/74. [Online]. Available at:
https://www.yuhistorija.com/serbian/doc/Ustav_SFRJ iz_1974.pdf (Accessed: 14
November 2024).

40 Constitution of the Socialist Republic of Slovenia [Ustava Socialisticne republike
Slovenije], adopted on 20 February 1974, Official Gazette of the Socialist Republic of
Slovenia, No. 6-44/74. [Online]. Available at:
http://stres.a.gape.org/VTA/ustavna_pobuda_23 1 15/gradivo/18 1 ustava SRS 1974.pdf
(Accessed: 14 November 2024).
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By the late 1980s, it had become evident that the legitimacy of the
socialist regime was eroding and that popular aspirations for political
freedom, progress, and the (idealised) values of the Western world could no
longer be suppressed. Slovenia embarked on a path of transformation,
signalling the democratisation of its political, economic, social, and legal
systems. As part of the transition from socialism to democracy and
capitalism, the country undertook extensive constitutional and legal reforms,
introduced gradually through amendments to the 1974 Constitution.

Adopted even before the formal declaration of independence, these
amendments established, among other things, a multi-party-political system
and the promotion of entrepreneurship. In 1990, still within the Yugoslav
Federation, Slovenia held its first democratic (multi-party) parliamentary
elections. At the same time, the word “socialist” was removed from the
official name of the republic.*

Among the reforms most directly related to human rights, the formal
abolition of the death penalty—through constitutional amendments adopted
by the Slovenian Assembly in 1989—was particularly significant. Although
the death penalty had been prescribed and frequently applied throughout
post-war Yugoslavia, the Slovenian judiciary, unlike its federal counterpart
and those of other republics, had largely distanced itself from capital
punishment by the 1960s.42

By the early 1990s, it had become clear that a consensual dissolution
of the Yugoslav Federation was unlikely, prompting the Slovenian
authorities to take unilateral steps toward establishing a sovereign and
independent state. On December 23, 1990, a plebiscite was held in which
the citizens decisively voted for independence. Six months later, on June 25,
1991, the Slovenian Assembly proclaimed the Republic of Slovenia an
independent state by adopting the Basic Constitutional Charter on the
Independence and Sovereignty of the Republic of Slovenia.*® In this
Charter, the Assembly declared that ‘in the Socialist Federal Republic of
Yugoslavia, human rights, national rights, and the rights of republics and
autonomous regions are seriously violated, and that it does not function as a

41 See Grad et al., 2018, pp. 87-89. Despite the fact that the Federal Constitutional Court in
Belgrade annulled these constitutional amendments, the Slovenian authorities continued
with democratic reforms.

42 See Flander et al., 2022.

43 Temeljna ustavna listina o samostojnosti in neodvisnosti Republike Slovenije [Basic
Constitutional Charter on the Independence and Sovereignty of the Republic of Slovenia],
Official Gazette of the Republic of Slovenia, No. 1/91-I.
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legally regulated state.” Furthermore, Paragraph III of the Charter explicitly
guaranteed the protection of human rights and fundamental freedoms to all
persons on Slovenian territory, irrespective of their ethnic origin and
without any form of discrimination.

The events described above were followed by a ten-day war of
independence, which culminated in the withdrawal of the Yugoslav
People’s Army from Slovenian territory. These developments secured the de
facto sovereignty of the newly independent Slovenian state and paved the
way for the adoption of the new Constitution of the Republic of Slovenia on
December 23, 1991.4

The Constitution contains a comprehensive catalogue of human rights
and fundamental freedoms, modelled on modern constitutional practice and
international human rights standards. The commitment to protecting human
rights is articulated in both the Preamble and the General Provisions, which
declare that *within its own territory, the Slovenian state shall protect human
rights and fundamental freedoms. It shall protect and guarantee the rights of
the autochthonous Italian and Hungarian national communities.” In its
normative part, human rights and fundamental freedoms are codified in
Chapters Il and 11I.

Compared with the constitutions of the socialist era, which were
marked by numerous political and ideological provisions, the new
Constitution not only strengthened the protection of human rights and
fundamental freedoms but also introduced several rights that were either
newly regulated or defined in a different manner than in earlier
constitutions.*®

In conclusion, the Slovenian Constitution stands on par with the
modern constitutions of European states and with the leading international
human rights instruments, particularly the two United Nations human rights
covenants and the European Convention on Human Rights (ECHR). It
provides a comprehensive framework for the protection of human rights and
fundamental freedoms, in certain areas even surpassing internationally
recognised standards.*®

4 Ustava Republike Slovenije [Constitution of the Republic of Slovenia], Official Gazette
of the Republic of Slovenia, No. 33/91-1.

4 See Grad et al., 2018, p. 743.

46 |bid.
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3. Slovenia and the Council of Europe’s human rights mechanisms

3.1. Slovenia’s membership of and participation in the Council of Europe
Slovenia joined the CoE on May 14, 1993. Representatives of the state,
academia, and civil society widely agreed that accession marked a
significant step in consolidating Slovenia’s status as an independent and
sovereign country within the international community. It also symbolised
the country’s commitment to protecting human rights and fundamental
freedoms, as well as upholding democracy and the rule of law.

The prevailing view was that membership in the CoE affirmed
Slovenia’s recognition as a state capable of meeting established standards in
the protection of human and minority rights, the functioning of democratic
institutions, and the safeguarding of the rule of law. Over the past three
decades, this perception has largely been confirmed. Nonetheless, this does
not mean that Slovenia could not have performed better in implementing the
European Convention on Human Rights (ECHR) and other CoE
conventions during this period.

Before joining the CoE, the Slovenian Assembly adopted the
Declaration on Compliance with the Fundamental Conventions of the
Council of Europe.” In this document, the Slovenian parliament
acknowledged the vital role of the CoE in strengthening cooperation and
coexistence among European countries and underlined the organisation’s
particular emphasis on the preservation and advancement of human rights
and fundamental freedoms as essential means of achieving this goal.

The Assembly further declared that Slovenia recognised the CoE’s
extensive body of conventions on human rights, which form an integral part
of the system of modern democratic Europe. These conventions were
described as embodying the generally recognised principles of European
civilisation and complementing the global framework for human rights
established by the Universal Declaration of Human Rights, as well as the
two International Covenants and their additional protocols. At the time of
Slovenia’s accession to the CoE, these instruments already constituted part
of Slovenia’s domestic legal order.*®

47 Declaration on Compliance with the Fundamental Conventions of the Council of Europe
(Deklaracija o spoStovanju temeljnih konvencij Sveta Evrope), Official Gazette of the
Republic of Slovenia, No. 45/90.

“8 Ibid.
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The Assembly also emphasised that CoE human rights conventions
are open only to states that genuinely ensure the realisation of the rights they
enshrine. In this context, it expressed the conviction that the introduction of
multi-party parliamentary democracy in Slovenia represented a decisive step
toward guaranteeing the protection and fulfilment of fundamental rights and
freedoms, in line with CoE standards.*°

Finally, the Assembly assessed that Slovenia had already met the
conditions required of CoE member states, citing in particular the European
Convention on Human Rights and its protocols and declarations as the most
significant. The declaration concluded with a firm commitment that the
Republic of Slovenia would fully respect the standards established by CoE
conventions in its internal legal system.%°

The Republic of Slovenia is represented at the CoE by its Permanent
Representative. At sessions of the Committee of Ministers, Slovenia is
represented by the Minister of Foreign Affairs, while other sessions and
meetings of CoE bodies are attended by the Permanent Representative and
members of the diplomatic staff.°! The Permanent Representation closely
follows the work of other CoE institutions, including the Parliamentary
Assembly and the Congress of Local and Regional Authorities. It also
monitors the implementation of judgments of the European Court of Human
Rights (ECtHR) and actively promotes intergovernmental cooperation in the
fields of human rights, the rule of law, and democracy. The current
Permanent Representative of the Republic of Slovenia to the Council of
Europe is Ambassador Berta Mrak.

In the Parliamentary Assembly, Slovenia is represented by a
delegation of three representatives and three substitutes. While two
representatives, including the chairperson, represent the government
coalition, the third one represents the opposition. The national delegation to
the Congress of Local and Regional Authorities also consists of three
representatives and three substitutes.

49 | bid.
%0 1bid.
51 The work of the Permanent Representation of the Republic of Slovenia to the CoE can be
followed on their website. [Online]. Available at:

https://www.gov.si/en/representations/permanent-mission-to-the-council-of-europe-
strasbourg/about-the-permanent-mission-to-the-council-of-europe-strasbourg/  (Accessed:
14 November 2024).
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By ratifying the ECHR, Slovenia recognised the right of individuals
and other states to challenge decisions of its authorities before the ECtHR.
The newly elected Slovenian judge at the ECtHR is Vasilka Sancin.

As a party to the vast majority of the treaties adopted by the CoE,
Slovenia takes part in the monitoring and reporting procedures established
under these treaties, which are carried out by the CoE Monitoring
Committee and specialised monitoring bodies.

Although not on a regular basis, Slovenia—through its state
institutions or, at times, private actors—also engages with the CoE’s
advisory bodies, such as the Venice Commission. In addition, it contributes
to the reporting processes of the European Commission for the Efficiency of
Justice and other specialised advisory bodies of the CoE.

3.2. The Council of Europe’s pivotal human rights conventions ratified by
Slovenia

Slovenia is a contracting party to the majority of the nearly 230 conventions
and treaties adopted by the CoE. Unlike six of the nine core United Nations
human rights instruments—already signed and ratified by the Socialist
Federal Republic of Yugoslavia, Slovenia’s predecessor state—all CoE
treaties were ratified after 1991, following Slovenia’s attainment of
sovereignty and independence.

This section examines the timeline and process of ratification by the
Republic of Slovenia of five CoE human rights conventions. These
conventions have been selected as particularly significant, based on the
criteria outlined by the Secretary General of the CoE in the Report on the
Review of Council of Europe Conventions.>?

3.2.1. The 1950 Convention for the Protection of Human Rights and
Fundamental Freedoms

The European Convention on Human Rights (ECHR), the CoE’s central and
most important treaty, was opened for signature on November 4, 1950, and
entered into force on September 3, 1953, following ratification by ten

52 Council of Europe, 2012. Secretary General suggested in its Report to include under the
criterion 'conventions considered as key' the conventions identified as 'core Council of
Europe treaties' in the appendix to Parliamentary Assembly Resolution 1732(2010) on
'Reinforcing the effectiveness of Council of Europe treaty law' and for which the
Committee of Ministers agreed that these were ‘important conventions.'
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member states. Slovenia signed the ECHR on May 14, 1993. Ratification
followed on June 28, 1994, when the National Assembly of the Republic of
Slovenia adopted, upon the proposal of the Ministry of Justice and the
Ministry of Foreign Affairs, the act on ratification of the Convention.>® The
Act ratified the Convention as amended by Protocols Nos. 2, 3, 5, and 8, and
simultaneously ratified Protocols Nos. 1, 4, 6, 7, 9, 10, and 11.

Protocol No. 12, which establishes a general prohibition of
discrimination, was signed on March 7, 2001. Ratification followed on July
7, 2010, when the National Assembly, acting on the proposal of the Ministry
of Justice and the Ministry of Foreign Affairs, adopted the act on ratification
of Protocol No. 12.5* Notably, Slovenia ratified the protocol before its entry
into force.

Protocol No. 13, which prohibits the death penalty in all
circumstances—including for crimes committed in times of war or
imminent threat of war—was signed on May 3, 2002. Ratification followed
on December 4, 2003, when the National Assembly, acting on the proposal
of the Ministry of Justice and the Ministry of Foreign Affairs, adopted the
act on ratification of Protocol No. 13.%° Slovenia ratified the protocol before
its entry into force.

Protocol No. 14, which amended the Convention’s control system,
was signed on May 13, 2004. Ratification followed on June 29, 2005, when
the National Assembly, acting on the proposal of the Ministry of Justice and
the Ministry of Foreign Affairs, adopted the act on ratification of Protocol
No. 14.5¢ Slovenia ratified the protocol before its entry into force.

53 Zakon o ratifikaciji Konvencije o varstvu &lovekovih pravic in temeljnih svobos&in,
spremenjene s protokoli $t. 3, 5 in 8 ter dopolnjene s protokolom §t. 2, ter njenih protokolov
§t. 1,4,6,7,9, 10 in 11 (MKVCP) [Act ratifying the Convention on Human Rights and
Fundamental Freedoms as amended by Protocols Nos. 3, 5 and 8 and amended by Protocol
No. 2 and its Protocols Nos. 1, 4, 6, 7, 9, 10 and 11 (MKVCP)], Official Gazette of the
Republic of Slovenia — International Treaties, No. 33/94.

5 Zakon o ratifikaciji Protokola §t. 12 h Konvenciji o varstvu ¢lovekovih pravic in
temeljnih svobos¢in (MPKVCPB) [Law on Ratification of Protocol No. 12 to the
Convention on the Protection of Human Rights and Fundamental Freedoms (MPKVCPB)],
Official Gazette of the Republic of Slovenia — International Treaties, No. 46/10.

55 Zakon o ratifikaciji Protokola §t. 13 h Konvenciji o varstvu &lovekovih pravic in
temeljnih svoboséin (MPKVCPB) [Law on Ratification of Protocol No. 13 to the
Convention on the Protection of Human Rights and Fundamental Freedoms (MKVCP13)],
Official Gazette of the Republic of Slovenia — International Treaties, No. 102/03.

% Zakon o ratifikaciji Protokola §t. 14 h Konvenciji o varstvu &lovekovih pravic in
temeljnih svobos$¢in, ki spreminja nadzorni sistem Konvencije (MPKVCP) [Law on



90 Benjamin Flander

Protocol No. 15, which amends the Convention to help maintain the
effectiveness of the European Court of Human Rights (ECtHR), was signed
on June 24, 2013. Ratification followed on July 4, 2017, when the National
Assembly, acting on the proposal of the Ministry of Justice and the Ministry
of Foreign Affairs, adopted the act on ratification of Protocol No. 15.°°
Slovenia ratified the protocol before its entry into force.

Protocol No. 16, which enables the highest courts and tribunals of
contracting parties to request advisory opinions from the European Court of
Human Rights (ECtHR) on questions of principle concerning the
interpretation or application of the rights and freedoms defined in the
Convention or its protocols, was signed on October 2, 2013. Ratification
followed on March 26, 2019, when the National Assembly, acting on the
proposal of the Ministry of Justice and the Ministry of Foreign Affairs,
adopted the act on ratification of Protocol No. 16.% Slovenia ratified the
protocol before its entry into force.

In addition to the ECHR, the selection of the CoE’s key human rights
treaties includes the European Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment, the Framework
Convention for the Protection of National Minorities, the European
Convention on the Exercise of Children’s Rights, and the European Social
Charter.

3.2.2. The 1987 European Convention for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment

The European Convention for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment, which established a preventive, non-

Ratification of Protocol No. 14 to the Convention for the Protection of Human Rights and
Fundamental Freedoms, amending the control system of the Convention (MPKVCP15)],
Official Gazette of the Republic of Slovenia — International Treaties, No. 49/05.

57 Zakon o ratifikaciji Protokola §t. 15 o spremembah Konvencije o varstvu ¢lovekovih
pravic in temeljnih svobos¢in (MPKVCP15) [Law on Ratification of Protocol No. 15 on
amendments to the Convention on the Protection of Human Rights and Fundamental
Freedoms (MPKVCP15)], Official Gazette of the Republic of Slovenia — International
Treaties, No. 28/17.

58 Zakon o ratifikaciji Protokola §t. 16 h Konvenciji o varstvu &lovekovih pravic in
temeljnih svoboséin (MPKVCPB) [Law on Ratification of Protocol No. 16 to the
Convention on the Protection of Human Rights and Fundamental Freedoms
(MPKVCP16)], Official Gazette of the Republic of Slovenia — International Treaties, No.
1/15.
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judicial mechanism as an important complement to the system of protection
already provided under the ECHR, was signed by Slovenia on November 4,
1993. Ratification followed on February 2, 1994, when the National
Assembly, acting on the proposal of the Ministry of Justice and the Ministry
of Foreign Affairs, adopted the act on ratification of the Convention.*®
Slovenia ratified the Convention before its entry into force.

Protocol No. 1, which ‘opens’ the Convention by allowing the
Committee of Ministers to invite non-member states to accede to it, and
Protocol No. 2, which provides that members of the European Committee
for the Protection Against Torture (CPT) may be re-elected twice, were both
signed on March 31, 1994. Ratification followed on February 16, 1995,
when the National Assembly, acting on the proposal of the Ministry of
Justice and the Ministry of Foreign Affairs, adopted the act on ratification of
the First and Second Protocols.®® Both protocols were ratified by Slovenia
before their entry into force.

3.2.3. The 1995 Framework Convention for the Protection of National
Minorities

The Framework Convention for the Protection of National Minorities, the
first legally binding multilateral instrument devoted to the protection of
national minorities in general, was signed by Slovenia on February 1, 1995.
Ratification followed on March 25, 1998, when the National Assembly,
acting on the proposal of the Ministry of Justice and the Ministry of Foreign
Affairs, adopted the act on ratification of the Framework Convention.5!
Slovenia ratified the Convention before its entry into force.

59 Zakon o ratifikaciji Evropske konvencije o prepredevanju mudenja in necloveskega ali
ponizujocega ravnanja ali kaznovanja (MEKPM) [Law on Ratification of the European
Convention for the Prevention of Torture and Inhuman or Degrading Treatment or
Punishment (MEKPM)], Official Gazette of the Republic of Slovenia — International
Treaties, No. 2/94.

80 Zakon o ratifikaciji Prvega in Drugega protokola k Evropski konvenciji o preprecevanju
mucenja in necloveskega ali poniZzevalnega ravnanja ali kaznovanja (MEKPMPDP) [Law
on Ratification of the

The First and the Second protocol to the European Convention for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (MEKPMPDP)], Official
Gazette of the Republic of Slovenia — International Treaties, No. 74/94.

61 Zakon o ratifikaciji Okvirne konvencije za varstvo narodnih manjgin (MKUNM) [Law on
Ratification of the Framework Convention for the Protection of National Minorities
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3.2.4. The European Convention on the Exercise of Children’s Rights

The European Convention on the Exercise of Children’s Rights was signed
by Slovenia on July 18, 1996. Ratification followed on March 28, 2000,
when the National Assembly, acting on the proposal of the Ministry of
Justice and the Ministry of Foreign Affairs, adopted the act on ratification of
the Convention.%? Slovenia ratified the Convention before its entry into
force.

3.2.5. The European Social Charter (revised)

The European Social Charter (Revised) of 1996, which incorporates all the
rights guaranteed by the 1961 Charter and its 1988 Additional Protocol
while also introducing new rights and amendments, was signed by Slovenia
on October 11, 1997. Ratification followed on May 7, 1999, when the
National Assembly, acting on the proposal of the Ministry of Foreign
Affairs, adopted the act on ratification of the revised Charter.®® Slovenia
ratified 95 of its 98 paragraphs. It accepted the system of collective
complaints on 7 May 1999, but has not yet made a declaration enabling
national NGOs to submit collective complaints. The Revised Charter was
ratified before its entry into force.

3.3. Overview and assessment of reporting processes under the Council of
Europe’s conventions

Given that Slovenia is a contracting party to the vast majority of CoE
conventions, including nearly all of the key human rights instruments, it is
subject to extensive monitoring and reporting obligations before various
treaty bodies and expert committees. These procedures—ranging from
periodic reporting to state visits and follow-up recommendations—

(MKUNM)], Official Gazette of the Republic of Slovenia — International Treaties, No.
20/98.

62 Zakon o ratifikaciji Evropske konvencije o uresni¢evanju otrokovih pravic (MEKUOP)
[Law on Ratification of the European Convention on the Exercise of Children's Rights
(MEKUOP)], Official Gazette of the Republic of Slovenia — International Treaties, No.
86/99.

63 Zakon o ratifikaciji Evropske socialne listine (spremenjene) (MESL) [Law on
Ratification of the European Social Charter (revised) (MESL)], Official Gazette of the
Republic of Slovenia — International Treaties, No. 24/99.
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constitute a central mechanism for assessing compliance with CoE standards
in human rights, democracy, and the rule of law.

3.3.1. The European Convention on Human Rights

Under the ECHR, Slovenia must report to the Committee of Ministers on
the measures it has taken to implement judgments of the European Court of
Human Rights. This reporting does not take the form of regular periodic
submissions but is instead based on case-specific execution reports,
supplemented by surveys of states’ main achievements prepared by the
Committee’s Department for the Execution of Judgments of the ECtHR.
According to the most recent survey, Slovenia has generally shown a
cooperative approach, maintained a relatively strong record of execution,
and undertaken significant legislative and institutional reforms. The
principal achievements have been identified in the following areas: the
actions of security forces and the conduct of effective investigations;
conditions of detention and the availability of effective remedies; the right
to liberty and security; the functioning of the justice system; freedom of
expression; protection against discrimination on grounds of nationality; and
the safeguarding of property rights.%

Regarding the ongoing supervision of the execution of individual
cases, the Committee’s Department for the Execution of Judgments points
out three cases. While two of these relate to the right to a fair trial, one case
concerns the protection of property. For example, regarding the status of
execution of Bavcar v. Slovenia (see infra. Section 6), the Department notes
that the just satisfaction was paid and that in its decision of 7 January 2025,
the Supreme Court decided not to grant the application’s request for the
protection of legality, as it held that the violation established cannot be
remedied by amending or annulling the final judgment in the criminal
proceedings. The judgment was translated, published and disseminated.5®

In sum, Slovenia tends to cooperate with the Committee of Ministers’
supervision, submit required action plans or action reports, and generally
take steps to implement both individual and general measures. In several
areas where Slovenia passed legislation to redress past violations, it
demonstrates readiness to respond to the demands of the Committee and the
ECtHR. Nevertheless, the implementation process can be lengthy, with

64 Committee of Ministers, 2025a.
8 Committee of Ministers, 2025b.
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delays in fully addressing complex or politically sensitive judgments (i.e.
remedies for excessive length of proceedings, Roma and other minority
rights issues, etc.).

3.3.2. The European Convention for the Prevention of Torture and Inhuman
or Degrading Treatment or Punishment

Under the European Convention for the Prevention of Torture and Inhuman
or Degrading Treatment or Punishment, following each periodic or ad hoc
visit, the CPT issues a report with findings and recommendations. Member
States must respond with a detailed report on measures taken. From recent
and past visits (2012, 2017, 2024), the CPT’s reports on Slovenia reveal
several recurring strengths and areas of concern.

During the October 2024 visit, the CPT delegation examined the
treatment of persons in two prisons, namely Koper and Ljubljana Prisons,
and their conditions of detention. It also assessed the situation of persons
living in the Lukavci Special Social Welfare Establishment. On the one side,
the CPT established that the material conditions at Koper Prison are of a
high standard. Treatment by staff (prison officers, welfare institution staff)
was often assessed favourably (prisoners reported correct and professional
treatment; there were no credible allegations of physical ill-treatment in
recent periods in some visited institutions). Improvements were identified in
regimes, such as increased efforts to provide out-of-cell time, organised
activities for sentenced prisoners, and positive impressions in the social
welfare establishments for care and treatment.%®

On the other hand, a pressing and persistent issue is overcrowding.
Ljubljana Prison has cells below the CPT’s minimum standard of 4 m? per
prisoner in multiple-occupancy cells (some prisoners were on the floor, etc).
Remand prisoners (those not yet convicted) under a “closed-door” regime
are sometimes locked up 22 hours per day. This raises concerns about
legitimate restrictions, mental health, meaningful access to exercise, etc.
Living conditions in prisons are inadequate. Some multiple-occupancy cells
are extremely cramped, so prisoners sleep on mattresses placed on floors
where beds are insufficient, etc. These deficiencies are more than
occasional; caused by structural overcrowding, they are of a systemic
nature. Another concern is related to inter-prisoner violence and mixing of
prisoners (these include tensions among prisoners, mixing of persons from

% CPT, 2025.
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different cultural backgrounds without sufficient oversight or separation,
verbal abuse and isolated incidents). There are also mental health and social
welfare institution issues.®’

In its report, released in 2025, CPT further highlights that
overcrowding negatively affects many other aspects of prison life (space,
regime, staff performance). It notes both strengths (many prisoners said they
were treated professionally; regime efforts) and persistent deficits (cells too
cramped; long hours locked up; activity programmes too limited, especially
for remand prisoners). At social welfare establishment Lukavci, while
treatment was generally positive, CPT expressed concerns about the use of
chemical restraint, unclear legal basis for certain restrictive measures, and
risk to health from some medical practices.®

Overall, many of the problems identified by CPT in its reports on
Slovenia are not isolated but systemic (overcrowding, understaffing,
insufficient space, etc.). This suggests that remedies need to be legislative,
resourcing, and administrative. Slovenia has cooperated with CPT visits and
has implemented several reforms (including improvements in detention
conditions and the introduction of independent investigative mechanisms
after Matko v. Slovenia). However, challenges persist in areas such as prison
overcrowding and police accountability.

3.3.3. The Framework Convention for the Protection of National Minorities

Under the Framework Convention for the Protection of National Minorities
(FCNM), Slovenia submits regular state reports, which are assessed by the
Advisory Committee. Civil society contributions and shadow reports also
play a role. In general, the country has received positive evaluations for its
legal framework protecting the Italian and Hungarian minorities. Yet,
recurring criticisms highlight insufficient attention to the Roma community,
particularly in access to housing, education, and utilities. Implementation of
recommendations in this field has been uneven.

Slovenia’s Sixth Report on the implementation of the Framework
Convention was received by the Advisory Committee on 25 July 2023. The
report covers the implementation of the FCNM in Slovenia during the
period from submission of the Fifth Report (6 February 2020) until 6 July
2023. It responds to the Fifth Cycle’s recommendations by the Advisory

®7 1bid.
% 1bid.
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Committee and the Committee of Ministers, and includes legislative, policy,
and practical measures taken. Key topics addressed include: legal and
institutional framework, especially constitutional protections and definitions
of national minorities; measures to protect minority identities, languages,
culture, media and education; implementation of anti-discrimination
protections; participation of minorities in public life, including
representation, advisory bodies, and local self-governance; specific attention
to the Roma community’s living conditions, basic utilities, infrastructure,
and equal treatment in municipalities; measures to combat hate speech and
hate-motivated offences; enhancement of media broadcasting and public
service offerings for minority communities; personal data protection, census
methods, statistical surveys and disaggregation of data relating to ethnic
affiliation/language competence; awareness-raising and outreach.®®

In sum, Slovenia’s Sixth Report shows a generally strong commitment
to implementing FCNM obligations, with many practical steps, legal
reforms, and funding dedicated to minority rights. While the institutionally
recognised protections for Italian and Hungarian national communities
remain robust and Roma rights have been receiving increasing attention,
persistent challenges revolve around ensuring equality in practice, not just in
law, so that minority communities have actual access to services and
infrastructure, that discrimination is effectively prevented and remedied,
that minorities can fully participate in public life, and that data is available
to track progress.’

3.3.4. The European Social Charter (Revised)

According to the provisions of the European Social Charter (Revised),
Slovenia submits periodic thematic reports to the European Committee of
Social Rights (ECSR). Additionally, Slovenia is subject to collective
complaints, although it has not accepted all related procedures (see supra,
Section 3.2.). The reporting process has highlighted, inter alia, deficiencies
in labour rights, health, social security and social protection, children and
families, migrants, and non-discrimination.

The latest findings of the ECSR on Slovenia from March 2024
concern key findings, strengths, non-conformities, and recommendations on

89 Advisory Committee on the Framework Convention for the Protection of National
Minorities, 2023.
0 1bid.



The Protection of ... Slovenia 97

Children, Families and Migrants (the conclusions relate to Articles 7, 8, 16,
17,19, 27, and 31). The ECSR found 23 instances of conformity in Slovenia
under the reviewed provisions. Some of these include: maternity protections
(paid maternity leave provisions, protection against dismissal for pregnant
women or on maternity leave, and safe working conditions for maternity);
protection for young persons (prohibition of dangerous or unhealthy work
for under-18s; other protections for minors in work); safe schooling and
education (free primary and secondary education with equal access for
foreign, stateless or temporary protection children under same conditions as
citizens); child protection and welfare (examples include prohibition of
corporal punishment in all settings, measures for assisting children in
distress, and public awareness and services for victims of exploitation
including digital). Additionally, the ECSR noted specific improvements in:
(@) nursing breaks (legislative amendments were introduced so that nursing
mothers up to 18 months old are entitled to paid nursing breaks — this was a
prior non-conformity under Article 8 para. 3) and (b) mediation services for
family law disputes (mediation is now mandatory in various stages of
proceedings under the Family Code where relevant and state-funded
mediation for families is available).*

The ESCR also identified 13 situations of non-conformity. Key ones
include: (a) children under 15 may perform ‘light work’ during school
holidays for seven hours/day and 35 hours/week, which the Committee
considers excessive, hence non-conformity; (b) the duration of light work
for children subject to compulsory education during holidays is still
excessive (this may interfere with their education and welfare); (c) for
young persons under 16, the permitted working hours are still excessive
(exceeding acceptable daily/weekly limits); (d) apprentices’ remuneration at
the end of their apprenticeship period is not always sufficiently high
(allowance schemes are not always aligned with the thresholds the
Committee considers fair); (d) family benefits do not provide a sufficient
income supplement for a significant number of families (in many cases the
financial support is inadequate given cost of living); (e) a serious non-
conformity was found with respect to immediate expulsion of children in
irregular migration situations without providing them assistance.

T ESCR, 2024.
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Based on the Conclusions, the Committee recommends that Slovenia
should:

o review and adjust working-hour limits for children (especially under
15 or those in compulsory education) to comply with ‘light work’
limits in terms of hours/day and week;

o ensure apprentice remuneration at the end of training is sufficient
relative to adult wage/minimum wage benchmarks;

o strengthen family benefit systems to ensure that they provide adequate
income for families, particularly low-income ones;

o enhance protection and assistance for children in irregular migration
situations, ensuring they are not expelled without assistance and
receive legal/social support;

o continue to monitor implementation of existing reforms in education
and health, particularly ensuring non-discrimination and inclusive
access.

In sum, the ESCR report reflects both legal compliance (laws and
amendments) and ongoing practical gaps. Slovenia performs well in many
areas, including maternity rights, education access, certain protections for
children and young persons, and legal and regulatory reforms in some
domains. Nevertheless, some issues remain persistent: child labour
standards (hours of light work, school holiday work), apprentice pay, and
family benefits adequacy. The non-conformity findings tend to relate to
quantitative limits (hours, amounts) and to vulnerable groups (young
children, migrants).

3.3.5. Other Specialised Bodies

Venice Commission:
To date, the Venice Commission has issued only one opinion specifically
concerning Slovenia: the 2000 Opinion on the Constitutional Amendments
Concerning Legislative Elections in the Republic of Slovenia.”> The
Commission was asked to assess whether the amendments and proposed
constitutional changes were compatible with democratic principles and
consistent with European constitutional practice.

In this case, a qualified parliamentary majority had adopted a
constitutional amendment establishing a proportional electoral system at the

2 \/enice Commission of the Council of Europe, 2000.
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constitutional level. The political opposition—including part of the
parliamentary minority and segments of the professional public—argued
that the amendment conflicted with a prior Constitutional Court decision,
which had held that the majority electoral system had received the strongest
support in a legislative referendum.”

The Venice Commission found that the National Assembly’s adoption
of amendments to the Constitution, in strict compliance with the latter’s
relevant provisions, was not in conflict with European democratic
standards.”* This opinion is frequently cited in debates on electoral fairness
and the constitutional role of elections in Slovenia. It continues to serve as a
key reference point in subsequent scholarship and practice on electoral
reform.

European Commission against Racism and Intolerance (ECRI):

Through country monitoring cycles, ECRI issues reports that require
government responses. Slovenia has engaged constructively, though
criticisms persist, inter alia, regarding the integration of Roma and the
treatment of migrants.

The latest conclusions of the ECRI on the implementation of the
recommendations in respect of Slovenia (adopted on 7 December 2021 and
published on 3 March 2022)”® deal with two interim follow-up
recommendations chosen from ECRI’s Fifth Monitoring Cycle: (a)
recommendation on hate speech and incitement and its effective
prosecution, and (b) recommendation on disaggregated equality data. These
conclusions assess what Slovenia has done up to 30 June 2021 to implement
them.

ECRI had noted serious shortcomings in prosecuting hate speech in
Slovenia, particularly that potential hate-speech acts which could amount to
criminal offences are rarely prosecuted. Legal barriers included a
requirement under Article 297(1) of the Criminal Code that the conduct
must ‘jeopardise or disturb public law and order, or [use] force or threat,
verbal abuse or insult’ and a legal opinion interpreting these conditions
cumulatively. In relation to this recommendation, ECRI noted the following
developments: (a) a working group on hate speech was established in the
Supreme State Prosecutor’s Office (2018), later transformed into a working

73 1bid.
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group on hate crime (2021); (b) the Supreme Court’s judgment of 4 July
2019 broadened the interpretation of Article 297, allowing for alternative
(rather than cumulative) interpretation of conditions and removing the
requirement that there be a concrete danger to public order; (c) guidelines
have been issued from the Prosecutor General’s Office to prosecution and
police authorities reflecting the Supreme Court’s interpretation.’®

ECRI concluded that this recommendation has been only partially
implemented for several reasons: (a) a proposal to formally align
prosecutorial practice (via guidance) fully with the 2019 Supreme Court
decision was rejected by the Council of Senior State Prosecutors; (b) though
police handling of hate speech cases increased substantially, the number of
indictments issued by prosecutors remains low; (c) victims still face
difficulties in obtaining remedies when complaints are dismissed or
prosecutions not initiated (there remains legal uncertainty about who
qualifies as a victim, especially when speech is directed at a community
rather than an individual).”

Regarding the recommendation on disaggregated equality data, ECRI
recommended that Slovenia collect disaggregated equality data to help
counter racial discrimination. Such data must be collected with respect for
data protection rules, confidentiality, voluntary self-identification, etc. The
following developments were identified: (a) Slovenia established an
informal working group in 2019 including various bodies (Ministry,
Information Commissioner, Equality Advocate, Ombudsman, NGOs) to
examine data collection; (b) Prosecutor General’s Office adopted a practice
to mark prosecutorial files for criminal offences involving bias motives,
which helps with identification for possible data processing; (c) a draft
Personal Data Protection Act (May 2021) was published, including
provision to allow processing of personal data on national or ethnic origin
(with consent, etc.).’®

Notwithstanding these developments, ECRI concluded that this
recommendation has not been implemented. It noted several reasons for
such a conclusion. First, the informal working group met only once (in
2019) and did not continue (institutional momentum appears weak). Second,
the file-labelling system is in place, but data from it is not systematically
analysed or made publicly available. And third, there is no legislation

8 1bid.
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ensuring that disaggregated equality data is collected in all relevant cases; in
particular, authorities express concerns about constraints imposed by
personal data protection laws."®

Group of Experts on Action against Violence against Women and Domestic
Violence (GREVIO) (Istanbul Convention monitoring):

Since ratifying the Council of Europe Convention on Preventing and
Combating Violence against Women and Domestic Violence (Istanbul
Convention), Slovenia is subject to Grevio’s baseline evaluation procedure.
Early reports emphasise the need for more robust support services for
victims of domestic violence and gender-based violence.

Grevio adopted its latest (Baseline) Evaluation Report on legislative
and other measures giving effect to the provisions of the Istanbul
Convention in Slovenia in 2021%. This first full review of legislative and
other measures examines how Slovenia has implemented its obligations
under the Istanbul Convention. The report reflects developments up to about
mid-2021, including a written state report, meetings with stakeholders, and a
country visit.

According to Grevio, Slovenia had already enacted in 2008 the
Domestic Violence Prevention Act, which moved domestic violence into a
public sphere in law, introduced victim-centred protections, defined roles of
state authorities and NGOs, etc. There have been amendments to this law
(e.g. the law was amended in 2016 to widen definitions to include former
partners and additions to criminal offences such as stalking and forced
marriage) to align more closely with Convention requirements. Slovenia
created a network of support services for victims of domestic violence,
operating in cooperation with NGOs. Furthermore, rules and regulations
have been adopted to define cooperation between authorities (rules for
social work centres, police, health institutions, ministries, etc., for detecting,
reporting, prevention, and responding to domestic violence). Grevio
identified an increased attention to intersectional discrimination (Roma
women, migrant women, women with disabilities) and introduced several
measures targeting those vulnerabilities.8!

Grevio also welcomes the fact that constitutional guarantees of
equality and anti-discrimination legislation (e.g. the Protection against

9 1bid.
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Discrimination Act) have been introduced, and an interministerial working
group (IWG) since about 2016 to coordinate implementation, monitoring,
and evaluation across ministries and stakeholders, has been established.
Importantly, Grevio appreciates the participation of NGOs in policy making,
service provision, awareness raising and victim support. Finally, Grevio
noted that Criminal code reforms (stalking, forced marriage, and broader
definitions of rape/sexual violence) moved away from force-based
definitions toward consent-based or broader gendered understanding.®

Grevio assessed as a deficiency the fact that domestic violence is
relatively well addressed, while other forms of violence against women (e.g.
sexual harassment, sexual violence, forced abortion/sterilisation) are less
comprehensively covered in policies and practice. Training of professionals
(police, prosecutors, judges, social workers, health professionals) is
mandatory for domestic violence, but less so or non-existent for many other
forms of violence against women. The national programme on
family/domestic violence (Resolution 2009-2014) expired and was not
replaced in time. A broader ‘umbrella’ strategy covering all forms of
violence against women was being drafted but not yet adopted as of 2021.

There is no strategic policy yet that covers prevention, protection,
prosecution, and all forms of violence in an integrated way, and variation in
inter-institutional cooperation depends on region, personalities, or specific
local actors (some areas are better coordinated than others). Grevio also
found out that data collection is fragmented, tracking of cases through the
criminal justice system is weak, and there is a lack of comprehensively
disaggregated data (by form of violence, victim-perpetrator relationship,
etc.). Monitoring and evaluation are still underdeveloped (since there is no
fully separate evaluation body, there could be a conflict of interest if
implementing authorities evaluate their own work). According to Grevio,
vulnerable groups (women with disabilities, migrant or asylum-seeking
women, and Roma women) face additional barriers (information, language,
access, fear, and legal status) in accessing support services.®

According to Grevio’s overall assessment, Slovenia has made strong
progress in developing laws, policies, and services, especially regarding
domestic violence and a cohort of protection for victims. The legal
framework is relatively well advanced. However, implementation lags in
certain respects: coordination, resources, evaluation, data, and coverage of

8 1bid.
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all forms of violence. To meet full obligations under the Istanbul
Convention, Slovenia needs to push beyond domestic violence and address
sexual violence, stalking, harassment, etc., in a gender-sensitive way
throughout its legal, institutional, and service infrastructure.®

3.3.6. Conclusion

In conclusion, Slovenia submits reports on time and participates in dialogue
with monitoring bodies, showing overall goodwill toward the CoE system.
However, while reporting is regular, reporting processes are often
technocratic, with limited public or parliamentary debate, and the domestic
translation of recommendations into law and practice is inconsistent. More
particularly, ECtHR judgments, backed by binding authority and the
Committee of Ministers’ supervision, receive sustained follow-up, while
reports from ‘softer’ monitoring bodies (e.g. ECSR, ECRI) are less
systematically implemented (i.e. politically sensitive issues—such as Roma
rights, systemic judicial reforms, and prison conditions—often see slower
implementation). Overall, Slovenia can be considered a constructive and
generally compliant participant in the CoE reporting processes; however, its
implementation remains uneven—stronger in judicially supervised areas,
but weaker in the socio-economic and minority rights domains.

3.4. The scholarly discussion on the implementation of the European
Convention on Human Rights
Slovenian scholars have made significant contributions to the study and
discussion of the implementation of the ECHR in Slovenia. Their work
spans books and scientific monographs, peer-reviewed and professional
journal articles, as well as diplomas and master’s theses, doctoral
dissertations, and other academic writings. In addition, a range of practical
publications—such as manuals, brochures, reports, and commentaries —
address the ECHR and the case law of the ECtHR, and, to a lesser extent,
other CoE conventions. Given the breadth of this body of scholarship, this
section does not attempt to provide a comprehensive or systematic review.
Instead, it highlights a selection of publications that the author considers
particularly relevant.

Engaging with Strasbourg case law and its domestic impact, Slovenian
scholarship covers a wide spectrum of issues. On one hand, doctrinal and
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constitutional studies — by authors such as Andraz TerSek, Matej Avbelj,
Jernej Letnar Cerni¢ and Sa$a Zagorc — examine the status of the ECHR and
ECtHR case law within the national legal system, their interpretive use by
domestic courts, and the dialogic relationship between the Slovenian
Constitutional Court and the ECtHR. On the other hand, much of the
literature takes a case-driven approach, structured around landmark ECtHR
judgments against Slovenia that have prompted legislative and institutional
reforms. While the Constitution grants ratified treaties precedence over
statutes and provides for their direct applicability, most authors agree that
formal incorporation has not always translated into effective practice, even
though Slovenian courts are generally viewed as receptive to Strasbourg
jurisprudence.

A common theme in Slovenian scholarship is the call for the state not
merely to comply reactively with ECtHR judgments, but to internalise
Strasbourg standards proactively in its legislation, judicial reasoning, and
administrative practice. Some authors—most notably Andraz TerSek, a
constitutional law scholar and public intellectual who frequently engages
with ECHR issues from the perspectives of constitutional theory, rights
adjudication, and social justice—go further, arguing that Slovenia should
treat the ECHR as a springboard for developing stronger positive
obligations in areas such as social rights, equality, and welfare.

TerSek has written extensively on how the doctrine of positive
obligations under the ECHR and constitutional law could be more
vigorously applied in Slovenia. He places this discussion in the context of
social rights, welfare, and periods of economic crisis. His central argument
is that the state should not merely refrain from violating rights but must also
take active steps to secure egalitarian social conditions, thereby protecting
dignity, equality, and related values. In his view, the doctrine of positive
state obligations should serve as a vehicle for the more determined and
effective realisation of the constitutional principles of sociality, solidarity,
and social equality. Within this framework, TerSek emphasises the crucial
role of lawyers — especially legal scholars and judges — in advancing these
objectives.®

The same author also examines the role of public administration —
particularly in the post-pandemic context — in relation to human rights and
constitutional duties. He addresses issues such as mental health, suicide
prevention, the right to protection from fear, and the state’s legal obligations

8 Tersek, 2009.
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in emergencies, emphasising the responsibility of public authorities to
safeguard citizens’ constitutional and human rights. In this regard, he
highlights the relevance of the ECHR case law and constitutional doctrine in
shaping the standards by which public administration should operate.®®

In response to the COVID-19 pandemic, TerSek, together with co-
authors, critically examined legislation and Constitutional Court decisions
that restricted constitutional rights, questioning whether such measures
satisfied the requirements of necessity, proportionality, and conformity with
both the ECHR and the Slovenian Constitution. He argued that certain
measures — such as quarantine and lockdowns — were unconstitutional, as
they failed to meet the standards of legality, necessity, and proportionality.®’
In addition, through an online blog, he explored the issue of whether a
general vaccination mandate against COVID-19 could be justified under
constitutional and ECHR principles.®®

Tersek has also made significant contributions to the analysis of
freedom of expression as protected under both the Slovenian Constitution
and ECHR jurisprudence. He examines how concepts such as ‘hate speech’
and ‘incitement’ are regulated and questions whether Slovenia’s
constitutional and legislative restrictions are properly aligned with
Strasbourg standards. 8

Overall, in his reflections on Slovenia’s implementation of the ECHR,
TerSek emphasises that the country’s constitutional framework provides
solid tools for compliance — direct applicability of treaties, constitutional
priority, and constitutional court review. Yet he frequently stresses that a
strong legal framework does not always translate into effective practice. In
his view, public administration, local authorities, and other state bodies
sometimes fail to comply fully, implement measures in a timely manner, or
provide effective remedies to individuals whose rights have been violated.
For Tersek, many of Slovenia’s human rights challenges—particularly in
the areas of social rights, equality, and dignity — require not merely passive
respect for rights but active, positive measures by the state. He argues that
ECHR jurisprudence is underutilised in Slovenia, especially with regard to
socio-economic rights and structural discrimination. Rather than treating
ECtHR case law only as an external judicial authority, TerSek regards it as

8 Tersek, 2020a, pp. 1-4.
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an essential resource for domestic constitutional debate. He calls on courts,
legislatures, and civil society to engage more actively with Strasbourg
jurisprudence as a means of refining and, where necessary, challenging
domestic legal norms.

Another important author writing on the implementation of the ECHR
in Slovenia is Matej Avbelj, originally an expert in constitutional law and
European Union law. While not all Avbelj’s works deal directly with the
ECHR, his scholarship provides valuable context, critique, and doctrinal
analysis relevant to how the Convention is internalised in Slovenian law and
practice. For example, in a 2010 monograph chapter on the role and status
of the ECHR and EU law within Slovenia’s legal order, he described the
position of supranational law in metaphorical terms:

The atmosphere in the Slovenian legal fortress is, however,
filled with disparate emotions. Some have gotten overexcited
about the brave new European world, others are happy to let the
supranational currents in, but insist on preserving national legal
troops as well, whereas the majority is not sure of what to expect
and quietly stands at the side, hoping that not much will change
and that the old, familiar and cosy national law will ultimately
continue to provide them with the essential normative frame of
reference.*

Addressing the direct applicability of the ECHR, its priority over
statutes, and its judicial interpretation, Avbelj provides a nuanced analysis
structured around three dimensions: the legal, the judicial, and the academic.

In The Impact of European Institutions on the Rule of Law and
Democracy: Slovenia and Beyond, a monograph co-authored with Jernej
Letnar Cernié, Avbelj examines the broader influence of European
institutions on the rule of law in Slovenia. Although not limited to the
ECHR, the book provides an alternative perspective on the state of
democracy and the rule of law in the country. The authors argue that
Slovenia’s rule-of-law challenges are not recent phenomena and contend
that the country should have been subject to the EU’s strictest scrutiny from
the moment of its accession. They further maintain that Slovenia’s core
problems stem from state capture by leftist post-communist elites who, in
their view, have dominated and controlled nearly every sphere of Slovenian

% Avbelj, 2010.
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society — including the economy, judiciary, media, higher education, and
civil society — since independence.®

Avbelj is also very active as a blogger. In The Inherent Limits of Law
— the Case of Slovenia, published in 2013, he reflects on the capacity of law
to enforce constitutional and human rights norms, particularly considering
political culture and institutional constraints. He offers insights into why,
even where ECHR compliance exists de jure, practical implementation may
face bottlenecks, delays, or resistance.®?

Perhaps even more relevant is his 2018 blog Slovenia’s Supreme
Court Rejects the European Court of Human Rights. Here, Avbelj
comments on a statement published on the website of the Supreme Court of
the Republic of Slovenia regarding the ECtHR’s judgment in Produkcija
Plus storitveno podjetje d.o.o0. v. Slovenia (no. 47072/15). To the surprise of
professional, academic, and wider audiences, the Supreme Court declared
that it respects the rulings of other courts only insofar as it finds them
persuasive, and that such rulings may then be integrated into its case law.
Although not phrased explicitly in these terms, the statement implied that
rulings deemed unpersuasive—most notably the ECtHR judgment in
question — would not be respected or incorporated into Slovenian
jurisprudence.®®

Veronika Fikfak and Ula Aleksandra Kos explore in their article
Slovenia — An Exemplary Complier with Judgments of the European Court
of Human Rights? the behaviour of the Republic of Slovenia with respect to
the Court’s judgments. They observe the actions of the state from two
perspectives: first, they analyse the nature and pace of Slovenia’s
compliance with the Court’s judgments, which often leads to a quick and
successful closing of the case by the Committee of Ministers, and second,
they investigate Slovenia’s actual implementation and internalisation of
adverse judgments into its (legal) system, aiming to remedy past and
prevent similar future violations. The author portrays Slovenia as a
comparatively high-compliance jurisdiction, tracing why and how the state
implements Strasbourg judgments by pointing to systemic reforms,
legislative fixes, and institutional learning. Their country study is the most-
cited single overview in English.%*

91 Avbelj and Letnar Cerni¢, 2020. See also Kukavica, 2022, pp 267-278.
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Sasa Zagorc’s essay Double Wake-up Call for Slovenian Authorities:
Effective Legal Remedies for the Violation of the Right to a Trial within a
Reasonable Time — Now What?, published in Revus, is a key Slovenian-
language analysis of Lukenda v. Slovenia (see infra, Sections 5 and 6), read
together with a Constitutional Court decision that catalysed the Act on the
Protection of the Right to a Trial without Undue Delay (2006).% It is
frequently cited for showing how pressure from the ECtHR was translated
into concrete remedial legislation.

Goran Klemenci¢, a renowned criminal justice scholar and former
Minister of Justice, uses Matko v. Slovenia (see infra, Sections 5 and 6) to
argue for independent investigations into police ill-treatment and for
institutional reforms that go beyond case-by-case solutions —scholarship that
anticipated later structural changes in prosecution and oversight.®

In an article published in the Central European Academy Law Review,
Maja Skocir focuses on Slovenia’s convictions before the ECtHR for
violation of Art. 3 of the ECHR and revisits the torture and ill-treatment
statutory framework by evaluating legislative developments and domestic
courts’ uptake. By closely examining the genesis and the content of
incrimination of torture, as it is known in the Slovenian Criminal Code, the
article presents to foreign readers and the international professional
audience the specific features of Slovenian incrimination of torture and its
deviations from the international legal framework. Concluding with an
analysis of the case law on torture, the author establishes that Slovenian
courts have not yet encountered the crime of torture.®’

In a 2012 monograph chapter, Jan Zobec, a judge of the Slovenian
Supreme Court who also writes academically, discusses the political-
historical circumstances in which the ECtHR pilot judgments were
introduced. The author argues that the pilot judgment was imposed by the
ECtHR and that it is not regulated by the Convention. In his opinion, the
reasons for introducing the pilot judgment are the same as its purpose: to
control the relevant cases and to assist states in implementing convention
rights and thus to protect rights more effectively. The author presents the

% Zagorc, 2005, pp. 45-53. See also infra, Sections 5 and 6. Zagorc’s study is
complemented by empirical and management-oriented reflections of Zvonko Skubic on
judicial reform in Slovenia by examining capacity, case-flow, and court organisation in the
post-Lukenda era. See Skubic, 2011, pp. 1-19.

% Klemendic, 2006. See also infra, Sections 5 and 6.
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institutional development of the institute, the actual (practical) course of the
pilot procedure and some open questions. Zobec's monograph chapter
concludes with a brief analysis of the advantages and disadvantages of the
pilot judgment and its impact on the relationship between the Court and the
constitutional courts of the member states.%®

In another book chapter entitled Just a Glass Bead Game? a title
likely inspired by Hermann Hesse’s famous novel — the same author
examines the impact of the ECHR on democratic change in Slovenia. He
situates Slovenian constitutional practice within the broader regional
narrative of democratic transformation and explains how domestic courts
internalise the ECHR standards and case law in their adjudication.®

Recent work of the Slovenian scholarship has revisited the question of
the international and supranational rule of law within Slovenia’s legal
system, examining how ECHR standards interact with constitutional and
EU-law commitments. For example, Benjamin Flander (the author of this
article) analyses how disparities between Slovenian domestic law and
international or supranational law are addressed in both theory and practice,
drawing on the “lessons” conveyed to Slovenia by European courts such as
the European Court of Human Rights and the Court of Justice of the
European Union. Placing particular emphasis on the role of the
Constitutional Court, he explores whether this court sometimes positions
itself as a guardian of Slovenian constitutional identity, noting that its
interpretation of the rule of law does not always coincide with international
and supranational understandings of the concept.*®

In sum, these and many other writings of Slovenian (and international)
authors present Slovenia as a country with a comparatively strong legal and
institutional openness to the ECHR, yet one that has often relied on ECtHR
judgments to catalyse reforms in practice. More precisely, Slovenian
scholars’ works tend to balance appreciation of Strasbourg’s corrective
function with concern for recurring challenges and practical implementation
in areas such as excessive length of proceedings, effectiveness of
investigations into ill-treatment, and systemic redress for minorities
protection issues (e.g. Roma and the ‘erased’ residents). Scholars underline
the gap between constitutional promise and administrative/judicial practice,

% Zobec, 2012.
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noting that reforms often follow external pressure from Strasbourg rather
than proactive domestic initiative.

4. Protection of fundamental rights under the European Convention on
Human Rights and the Constitution of the Republic of Slovenia

This section examines how, and to what extent, the human rights obligations
arising from the ECHR are reflected in the 1991 Constitution of the
Republic of Slovenia and in key national legislation. A comparison of
fundamental rights protections in these foundational legal documents shows
that the guarantees under the Slovenian Constitution are largely comparable
to those of the Convention, and in certain areas even exceed the standards
set by the ECHR. Nevertheless, case law before the ECtHR demonstrates
that, in practice, the protection of fundamental rights afforded by domestic
law and Slovenian courts has at times fallen short of the standards required
under the ECHR.

Although some constitutional provisions are more concise than those
in the ECHR, this does not diminish the scope or level of protection of
fundamental rights and freedoms, as the Constitution incorporates essential
safeguards. In Slovenia’s legal system, international treaties — including the
ECHR - ratified by the National Assembly must conform to the
Constitution, but they take precedence over laws, government regulations,
and other general legal acts. All legislation and general acts must comply
with universally accepted principles of international law and ratified
treaties. Ratified treaties, including the ECHR, are directly applicable.
Where certain provisions of international treaties cannot be applied directly,
they must be normatively clarified by the competent national authorities to
ensure their effective legal applicability.'%!

Furthermore, the Constitution stipulates that no human rights or
fundamental freedoms established in international legal instruments in force
in Slovenia may be restricted on the grounds that they are not recognised by
the Constitution, or are recognised to a lesser extent than in international
human rights instruments.'% This so-called non-enumeration clause implies
that where an international treaty provides a higher standard of human rights

101 Constitution, Art. 8. See also Grad et al., 2018, p. 743, Avbelj et al., 2019, pp. 82-87 and
Committee Against Torture, 1999, para 27.
102 Constitution, Art. 15, para. 5.
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protection or rule of law than the Slovenian Constitution, the treaty takes
precedence.®®

Notably, under the Constitutional Court Act,®* the Constitutional
Court of the Republic of Slovenia is tasked not only with reviewing the
compliance of laws and other general acts with the Constitution® but also
with assessing their conformity with ratified international treaties and the
general principles of international law.1% In practice, when reviewing
constitutionality, the Constitutional Court frequently examines the
alignment of laws with both the Constitution and the ECHR. When laws are
found to be inconsistent with the Constitution, the Court usually also
identifies inconsistencies with the ECHR. 1%

The ECHR establishes a wide range of civil and political rights that
member states are obliged to respect and guarantee within their
jurisdictions. These rights include: the Right to Life (Art. 2); the Prohibition
of Torture (Art. 3); the Right to Liberty and Security (Art. 5); the Right to a
Fair Trial (Art. 6); the Right to Respect for Private and Family Life (Art. 8);
Freedom of Thought, Conscience, and Religion (Art. 9); Freedom of
Expression (Art. 10); Freedom of Assembly and Association (Art. 11); the
Right to an Effective Remedy (Art. 13); and the Prohibition of
Discrimination (Art. 14).

Additional rights are guaranteed by the Protocols to the Convention.
For example, Protocol No. 1 guarantees the Right to Property, the Right to
Education, and the Right to Free Elections, while Protocols Nos. 6 and 13
abolish the death penalty. Most protocols expand the catalogue of rights
guaranteed under the Convention, while others refine the procedures for
their enforcement.

Several provisions of the Convention are also of particular importance
for the protection of rights, including Art. 7 (No punishment without law),
Art. 15 (Derogation in time of emergency), Art. 16 (Restrictions on political
activity of aliens), Art. 17 (Prohibition of abuse of rights), and Art. 18
(Limitation on the use of restrictions on rights). In addition, Art. 12

103 See Avbelj et al. 2019, pp. 82-87.

104 Constitutional Court Act (Zakon o Ustavnem sodiscu [ZUS-1]), Official Gazette of the
Republic of Slovenia, No. 15/94 of 18 March 1994,

105 7US-1, Art. 21, para. 1, item1.

106 1pid., item 2.

107 See, for example, Constitutional Court decision no. U-1-18/92, dated April 11, 1996.
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guarantees two so-called second-generation rights: the right to marry and
the right to found a family.

In the remainder of this section, selected provisions of the ECHR will
be compared with corresponding human rights provisions in the Slovenian
Constitution, with particular attention to similarities and differences in
wording, substance, and standards of protection. Owing to space constraints,
the analysis will be illustrative, focusing only on Articles 2 and 3.

4.1. The Right to Life

The definitions of the right to life in the ECHR and the Slovenian
Constitution differ significantly. The ECHR’s text is notably longer and
more detailed. Article 2 of the Convention stipulates that everyone’s right to
life shall be protected by law and specifies the conditions under which
deprivation of life is not considered a violation of the Convention (such as
when it results from the use of force that is necessary to achieve certain
legitimate objectives). The original text of the Convention also allowed for
the death penalty as an exception to the right to life, provided it was
prescribed by law and imposed by a court. This exception was later
abolished by Protocol No. 13.

In comparison to the ECHR, Article 17 of the Slovenian Constitution
is much more concise: 'Human life is inviolable. There is no capital
punishment in Slovenia.''®® The 'inviolability of life' is one of the so-called
absolute fundamental rights — among the highest and most strongly
protected constitutional rights and freedoms — which the Constitution
forbids from being suspended or restricted, even in times of war or
emergency. The protection of human life is essential for upholding human
dignity, the supreme value and guiding principle of the Slovenian
Constitution. Human life is a necessary prerequisite for the protection of the
dignity of the human person, which is regarded as the supreme value and
idea of the Slovenian Constitution. Without effective protection of life, the
enjoyment of other rights and fundamental freedoms would not be
possible.1®

The scope of protection for the right to life under the Slovenian
Constitution is identical to that provided by the ECHR. The Constitution
imposes a general obligation on the legislature to enact laws that safeguard

108 Article 17 of the Slovenian Constitution is titled 'Inviolability of Life', not 'Right to Life',
as Article 2 of the ECHR.
109 See Ivanc, 2019.
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human life and ensure effective protection for all individuals throughout the
national territory. The state is required to refrain from interfering with life,
except in explicitly permitted exceptional cases. Additionally, the state must
protect individual rights against unlawful interference by third parties.t*°

The constitutional right to life, therefore, mandates the enactment of
appropriate legal regulations governing the operations of the police, judicial
authorities, military, and other security agencies. These regulations protect
the inviolability of human life and establish conditions for the use of
firearms and other coercive measures. In cases of death resulting from the
use of force by state authorities (e.g. police or military), the state is
obligated to ensure an effective and independent investigation into the
circumstances of the death. This requirement relating to the procedural
aspect of the right to life also applies to deaths occurring during deprivation
of liberty (e.g. detention or imprisonment), disappearances, or suicides
during detention or imprisonment. 1!

Although the Constitutional Court’s jurisprudence on the right to life
IS not as extensive or nuanced as that of the Strasbourg Court, it can
generally be asserted that the substance and scope of the right to life under
the Slovenian Constitution are equivalent to those under the ECHR.!!2

Notably, if the state fails to meet its obligations under the
Constitution, the ECHR, or the EU Charter regarding the protection of the
right to life, Article 26 of the Constitution establishes the state's liability for
damages.!®® This liability also generally extends to cases of death caused by

110 Ibid. See also Korff, 2006.

111 |bid.

112 See, for example, Constitutional Court Decision No. Up-555/03, Up-827/04, dated July
6, 2006. The case concerned the death of an individual during the deprivation of liberty and
the police search of his apartment. The Constitutional Court held that, in accordance with
the fourth paragraph of Article 15 of the Constitution, in relation to Articles 2 and 13 of the
ECHR, the procedural protection of the right to life includes the state's duty to ensure an
independent investigation into the circumstances of the event and to enable the relatives to
have effective access to such an investigation. The Constitutional Court also emphasised
the procedural aspect of the protection of the right to life and the duty to conduct an
independent and effective investigation in Constitutional Court Decision No. Up-679/12,
dated October 16, 2014.

113 See Constitutional Court Decision No. Up-680/14, dated May 5, 2016. The
Constitutional Court emphasised that failure to fulfil the state's constitutional and
convention obligations regarding the protection of the right to life leads to its liability for
compensation under Article 26 of the Constitution, and the burden of proof rests with the
state. In Up-680/14, the Constitutional Court highlighted the importance of the state's
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environmental pollution or medical errors by third parties, provided it is
shown that the state did not provide an adequate legal framework or
sufficient oversight.

4.2. Prohibition of torture

The prohibition of torture in the Slovenian Constitution closely mirrors the
language of Article 3 of the ECHR. Article 18 of the Constitution states that
‘no one may be subjected to torture or to inhuman or degrading punishment
or treatment.” Furthermore, the Constitution explicitly prohibits conducting
medical or other scientific experiments on any person without their free
consent.

The prohibition of torture is positioned similarly in the Slovenian
Constitution as it is in the ECHR. It appears among the first provisions on
human rights, immediately following Article 17 on the inviolability of
human life and preceding Articles 19 and 20, which guarantee personal
freedom. This provision is related to that from Article 34 of the
Constitution, which ensures the right to personal dignity and security.

Since the prohibition of ‘humiliating behaviour’ outside of repressive
procedures is already addressed by the right to personal dignity in Article 34
of the Constitution, the right under Article 18 of the Constitution should be
interpreted more narrowly. It specifically prohibits the conduct of state
agents when dealing with individuals deprived of their liberty.!14

The Constitution, like Article 3 of the ECHR, distinguishes between
three concepts: torture, inhuman treatment, and degrading treatment (or
punishment), which vary significantly in terms of the intensity and cruelty
of the treatment. In explaining the content and scope of the prohibition of
torture under Article 18, including the definitions of torture, inhuman
treatment, and degrading treatment or punishment, the new Commentary on
the Constitution of the Republic of Slovenia fully aligns with the ECtHR's
doctrine and jurisprudence.!*®

constitutional and convention obligations to provide, within the procedural aspect of the
protection of the right to life, an effective and independent investigation into the causes of a
patient's death during hospital care. The Constitutional Court reached this conclusion only
after the judgment of the ECtHR Grand Chamber in Silik v. Slovenia (see footnote 160). In
proceedings before the Slovenian courts and other institutions, the appellants, the Silih
couple, unsuccessfully argued that their son died due to medical error and sought to hold
the doctor and the medical institution accountable.

114 See Constitutional Court Decision No. Up-183/97, dated July 10, 1997.

115 Sepec, 2019.
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The scope of Article 18 of the Constitution, like that of Article 3 of
the Convention, extends beyond the ‘mere’ obligation of the state to ensure
that its authorities do not engage in torture, inhuman or degrading treatment,
or punishment. Under the Slovenian Constitution, the state is prohibited
from handing over, extraditing, or deporting an individual to a country
where they are at risk of torture, inhuman or degrading treatment, or
punishment, including the death penalty or police brutality. The extradition
of an individual infected with AIDS to a country where they do not have
access to adequate medical care can also constitute a violation of Article 18
(and Article 3 of the ECHR). However, the extradition of a sick person does
not constitute a violation if the country requesting the extradition has poorer
medical facilities or standards.

In accordance with Article 18 of the Constitution, the state must take
special care to protect individuals who have been deprived of their liberty
and ensure that adequate living conditions are provided in prisons. This
includes addressing issues such as prison overcrowding, insufficient space
for movement and sleeping, inadequate sanitary facilities, lack of food, poor
ventilation, and inadequate lighting. Failure to provide essential or urgent
medical assistance to an incarcerated person when their health visibly
deteriorates, inadequate prison conditions for individuals with special needs,
and the forced feeding of a prisoner — when not medically necessary to
preserve their life — would constitute inhumane treatment. Additionally, the
stgte has a positive obligation to protect individuals from domestic violence.
11

Any evidence or statement obtained under torture in criminal
proceedings must be excluded, and a judgment must not be based on such
evidence. Evidence obtained through original illegality must also be
excluded, in line with the doctrine of ‘fruit of the poisoned tree.” However,
exclusion is not required if the evidence was obtained through inhumane
treatment that did not result in an unfair trial. 1

When addressing the prohibition outlined in Article 18, the
Commentary on the Constitution references ECtHR case law, including
Soering v. United Kingdom, Chahal v. United Kingdom, and D. v. United
Kingdom.'!8 However, regarding jurisprudence, a similar conclusion can be
drawn regarding the constitutional prohibition of torture as was made in

116 |pid.
17 |pid.
118 See jbid.
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relation to the inviolability of life: the Slovenian Constitutional Court’s case
law is not as extensive as the jurisprudence of the ECtHR. This is, at least in
part, due to the fact that the Constitutional Court in Slovenia has never
found torture to be the most serious form of violation under Article 18 in
proceedings involving constitutional complaints. The Slovenian cases
concerning Article 18 — some of which were later adjudicated by the ECtHR
— primarily involve instances of excessive use of force during police arrests.
In these cases, the Court in Strasbourg characterised the violations of Article
3 as inhuman treatment.!®

5. Major law-making processes driven by the European Convention on
Human Rights

Since ratifying the ECHR in 1994, Slovenia has progressively aligned its
constitutional framework and legislation with Strasbourg standards.
Following a review conducted by the Department for the Execution of
Judgments of the European Court of Human Rights,'? these reforms
addressed the functioning of the justice system (including excessive length
of proceedings), effective investigations and police accountability,
conditions of detention, effective remedies, the right to liberty and security,
protection of private and family life, freedom of expression, and protection
against discrimination on grounds of nationality and property rights.

5.1. Functioning of justice

In Lukenda v. Slovenia,'?! the ECtHR found that violations of the
applicant’s right to a trial within a reasonable time were not an isolated
incident but a systemic problem, stemming from court backlogs caused by
inadequate legislation and ineffective judicial practice.*?> The Court called
on the Slovenian authorities either to amend the existing legal framework or

119 These cases will be addressed in Section 6.

120 ECtHR, 2025b.

121 Case of Lukenda v. Slovenia, App. No. 3032/02, 6 October 2006.

122 By 2021, the Court found violations of Article 6 and Article 13 in 264 separate
applications due to the unreasonable length of domestic judicial proceedings. The first
judgment in this series was Case of Majari¢ v. Slovenia, App. No. 28400/95, 2 February
2000. With one leading (e.g. Lukenda) and 263 repetitive cases, judgments concerning the
right to a fair trial within a reasonable time represent 72% of all adverse judgments against
Slovenia. See Fikfak and Kos, 2021, p. 5.
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introduce new mechanisms to ensure effective enforcement of this right in
line with Convention standards.

Analysing the Lukenda judgment, SaSa Zagorc argued that this ECtHR
decision—together with a ruling of Slovenia’s Constitutional Court
declaring the Administrative Dispute Act unconstitutional—provided a solid
basis for the National Assembly to adopt legislation guaranteeing effective
remedies for violations of the right to a trial within a reasonable time. He
strongly maintained that the Slovenian judiciary should, on its own
initiative, begin resolving such cases to prevent further condemnations by
the Strasbourg Court. Moreover, he argued that, had appropriate and non-
discriminatory legislation been enacted and followed by effective
administrative and judicial practice, the ECtHR could have declared many
pending cases inadmissible for failure to exhaust domestic remedies.'?

The law was adopted less than a year after the Lukenda judgment, on
26 April 2006, when the National Assembly passed the Act Regulating the
Protection of the Right to a Trial without Undue Delay.*?* This act grants
parties to all court proceedings the right to file an appeal accompanied by a
motion to accelerate the proceedings, as well as the right to compensation if
the “reasonable time” requirement has been exceeded.

Such an appeal must be submitted to the president of the court, who —
if the appeal is admissible — must request a report on the case from the
judge-rapporteur. The president may also order that the case be given
priority or assign it to another judge-rapporteur.

Just satisfaction for a violation of the right to a trial within a
reasonable time may take the form of monetary compensation, a written
statement by the State Attorney acknowledging the infringement, or the
publication of a court judgment recognising the violation.'?®

Following the Lukenda judgment, and in addition to adopting the Act
on the Protection of the Right to a Trial without Undue Delay, Slovenia
introduced numerous reforms and adjustments to its judicial system to
ensure compliance. The state implemented a wide range of measures,

123 gee Zagorc, 2005, pp. 45-53.

124 7akon o varstvu pravice do sojenja brez nepotrebnega odlasanja (ZVPSBNO) [Act
regulating the protection of right to trial without undue delay (ZVPSBNO)], Official
Gazette of the Republic of Slovenia, No. 67/12 — officially refined text.

125 See Supreme Court of the Republic of Slovenia, 2010. [Online]. Available at:
https://www.aca-
europe.eu/colloquia/2010/Slov9%C3%A9nie_EN_conference_june_2010.pdf (Accessed: 14
November 2024).
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including amendments to existing laws and the adoption of new ones,
targeted projects, the expansion of judicial staff and resources, and changes
in the functioning of the judiciary.

Nevertheless, despite this progress, judicial proceedings in Slovenia
remain, in some instances, unreasonably lengthy even today.*?

5.2. Police accountability and effective investigations

Significant legislative changes followed the ECtHR judgment in Matko v.
Slovenia.'?” The Court found Slovenia responsible for inhuman treatment
due to the excessive use of force during the applicant’s arrest, as well as for
the inadequate, slow, and negligent investigation of his allegations of police
brutality by the police, prosecution, and judiciary.

In an article published in Slovenia’s leading legal journal shortly after
the Matko judgment, criminal justice expert Goran Klemenci¢ cautioned
that it would be a serious mistake for the Slovenian state to “ignore the
message from Strasbourg”. He emphasised that, following Rehbock in 2000,
Matko represented the second ECtHR conviction of Slovenia for a violation
of Article 3— ‘the most notorious and absolute prohibition of the
Convention.” He also noted that the Constitutional Court had unequivocally
reaffirmed the constitutional duty of state authorities to conduct an
independent investigation into any incident in which torture or inhuman or
degrading treatment by the police is suspected.*?®

Klemenci¢ further highlighted the concerns raised by international
monitoring bodies and domestic non-governmental organisations regarding
Slovenia’s insufficient implementation of international standards on police
oversight, as well as repeated calls for ensuring the independence of
investigations into alleged police violence. He was critical of the police,
who argued that the Matko case should not receive much attention because
the events had occurred more than a decade earlier.1%°

126 See Fikfak and Kos, 2021, p. 18.

127 Case of Matko v. Slovenia, App. No. 43393/98, 2 November 2006.

128 See Constitutional Court Decision No. Up-555/03 and Up-827/04, dated 6 July 2006.

129 Klemen¢i€, 2006, pp. 3-4; Becir Kecanovié, an expert in police law, also contributed to
the debate. He suggested that an efficient and fair investigation can serve as a powerful
psychological motivator, encouraging police officers to act legally, proportionately,
professionally, and efficiently. Proactive supervision can help make the risks of violations
in police procedures as predictable and manageable as possible. See Kecanovi¢, 2006, p.
20.



The Protection of ... Slovenia 119

According to Klemenci¢, the Matko judgment was likely the most
detailed and well-reasoned decision Slovenia had received from Strasbourg
up to that point. Its scope, he argued, went beyond the implications of both
the Rehbock and Mandi¢ cases. The ECtHR held that the institution of the
subsidiary prosecutor, as regulated in Slovenia, did not constitute an
effective legal remedy for addressing violations of rights under Article 3 of
the ECHR. Civil lawsuits were likewise deemed inadequate as effective
remedies. %

Furthermore, given the hierarchical structure of the Slovenian police
and its dependence on the Ministry of the Interior, investigations carried out
by the police or the Ministry failed to meet the ECHR standard of
independence. Klemenci¢ stressed that the message from Strasbourg was
unequivocal: investigations into allegations of ill-treatment must be capable
of identifying those responsible and establishing their criminal liability.*3

Klemenci¢ outlined two possible solutions: the establishment of a
police ombudsman with extensive investigative powers, or the creation of
systemic and institutional conditions enabling the prosecution to effectively
address suspected serious human rights violations committed by state
authorities. The legislature chose the latter approach and, in 2007,
established the Department for the Investigation and Prosecution of
Officials with Special Powers. Its purpose was to ensure independent,
impartial, timely, transparent, thorough, and effective investigations into
criminal acts committed by police officers and other officials vested with
repressive powers.

This structure was consolidated in 2011 with the adoption of the new
State Prosecutor's Office Act.'* The Department for the Investigation and
Prosecution of Officials with Special Powers now functions as an
independent organisational unit within the Specialised State Prosecutor's
Office. Although it includes specially selected police officers — appointed by
the State Prosecutor's Office — the department is organisationally separate
from the Police. These officers work directly under the Prosecutor's Office
and are not part of the Police’s internal structure or chain of command. The
department operates on the principle of professional and operational

130 | bid.

131 |bid.

1382 Zakon o drzavnem toZilstvu (ZDT-1) [State Prosecutor's Office Act (ZDT-1)], Official
Gazette of the Republic of Slovenia, No. 58/11.
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autonomy, explicitly guaranteed by the provisions of the 2011 State
Prosecutor’s Office Act.'®

In addition to legislative changes aimed at improving the effectiveness
of investigations, the Matko judgment spurred other important reforms in
Slovenian law. The 2008 Criminal Code'3* defined ill-treatment, including
by the police, as an independent criminal offence. In 2013, the National
Assembly adopted a new Law on Police Tasks and Powers,**®> which
requires police officers to respect human rights and to adhere to the
principles of equal treatment, legality, and proportionality in the
performance of their duties.*®

5.3. Protection of property rights

Significant legislative developments followed the ECtHR pilot judgment in
Alisi¢ and Others.**” The Court ruled that Slovenia must take all necessary
measures to enable the applicants, as well as others in similar circumstances,
to recover their ‘old’ foreign-currency savings held in Ljubljanska Banka
branches in Bosnia and Herzegovina under the same conditions as those
with savings in Slovenian domestic branches. A law implementing the
judgment and introducing a repayment scheme was drafted and entered into
force on 4 July 2015.1%

133 A national survey conducted by the author of this article has shown that, in the three and
a half decades since it became an independent and sovereign country, Slovenia has
managed to establish a comprehensive system of police oversight, which is comparable to
arrangements in other countries. Despite some shortcomings and weaknesses, a satisfactory
level of synergy has been achieved between various forms of independent external control
on the one hand and internal control on the other. The result of this synergy is a relatively
consistent and efficient decentralised control system that maintains a high level of
professional autonomy and, with the involvement of external supervisors, ensures a high
level of independence. See Flander et al., 2021. p. 136.

134 Kazenski zakonik (KZ-1) [Criminal Code (KZ-1)], Official Gazette of the Republic of
Slovenia, Nos. 50/12 — officially refined text, 54/15, 6/16 and 16/23.

135 Zakon o nalogah inpooblastilih policije (ZNPol) [Law on Police Tasks and Powers
(ZNPPol)], Official Gazette of the Republic of Slovenia, No. 22/25 — officially refined text.
136 In addition to the legislative changes, regular education and training sessions as well as
awareness-raising activities were organised for police staff. Instructions and manuals for all
police units relating to the use of coercive measures were issued and are regularly updated.
187 Case of Alisi¢ and Others v. Bosnia and Herzegovina, Croatia, Serbia, Slovenia and
"The former Yugoslav Republic of Macedonia', App. No. 60642/08, 16 July 2014.

138 7Zakon o na¢inu izvriitve sodbe Evropskega sodii¢a za Clovekove pravice v zadevi
stevilka 60642/08 (ZNISESCP) [Act on the Implementation of the judgment of the
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This law set out the procedures for enforcing the ECtHR judgment,
requiring the Republic of Slovenia to undertake all necessary measures to
repay unpaid foreign-currency deposits to depositors of Ljubljanska Banka.
It explicitly excluded deposits—or parts of deposits—already paid out,
transferred to other legal entities, or allocated for specific purposes under
the regulations of the successor states of the former Socialist Federal
Republic of Yugoslavia or on other legal grounds. More specifically, the
law regulates the method of calculating payment amounts, identifies eligible
beneficiaries, details the verification procedure, specifies the competent
decision-making authority, and sets the method, deadlines, and record-
keeping requirements for payments.

Approximately fifty cases remain pending before the ECtHR. In these
proceedings, applicants argue that under the law implementing the Alisi¢
judgment, they have been unable to recover their savings, alleging a
violation of Article 1 of Protocol No. 1 to the Convention.

5.4. Legislative changes (and institutional measures) regarding protection
against discrimination on the grounds of nationality, conditions of
detention, effective remedies, the right to liberty and security, protection of
private and family life and freedom of expression
In Kuri¢ and Others v. Slovenia,**® the Grand Chamber held that the
‘erasure’ of thousands of residents from the register breached Articles 8 and
13 (and 14) of the ECHR, identifying a structural problem. The case
remains central in scholarly discussions of Slovenia’s transitional justice
and the role of Strasbourg in catalysing comprehensive domestic remedies.
Follow-up legislative measures included status regularisation and
compensation schemes with the adoption of the Act on Compensation for
Damages to Persons Deleted from the Permanent Population Register.24°
Following the Mandi¢ and Jovié**' case, a preventive remedy was
introduced in 2015 to provide judicial protection against poor detention

European Court of Human Rights in the case no. 60642/08 (ZNISESCP)], Official Gazette
of the Republic of Slovenia, No. 48/15.

139 Case of Kuri¢ and Others v. Slovenia, App. No. 26828/06, 26 June 2012 and 12 March
2014.

140 Zakon o povracilu $kode osebam, ki so bile izbrisane iz registra stalnega prebivalstva
(ZPSOIRSP) [Act on Compensation for Damages to Persons Deleted from the Permanent
Population Register (ZPSOIRSP)], Official Gazette of the Republic of Slovenia, Nos.
99/13, 85/18.

141 Case of Mandi¢ and Jovié, App. No. 5774/10, 22 October 2011.
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conditions for convicted prisoners, as well as a compensatory remedy for
released prisoners. Additionally, in 2018, convicted and remanded prisoners
were granted the right to claim compensation in court for non-pecuniary
damages, with criteria for settling such claims established by the
government.

The case of L. M. v. Slovenia'*? led to significant reforms regarding
psychiatric confinement. The 2008 Mental Health Act!*® established
procedures and time limits for decisions on involuntary confinement.
Additionally, the Mental Health Act introduced regular monitoring of these
time limits by the National Preventive Mechanism (Human Rights
Ombudsperson). The 2009 Patients’ Rights Act*** introduced safeguards and
regulations concerning admission to and medical treatment in open wards.

The cases of Eberhard and M. v. Slovenia,'*® Furmann v. Slovenia
and Austria,**® AV. v. Slovenia,'*’ and S.I. v. Slovenia*® contributed
significantly to legislative and normative changes regarding the protection
of private and family life. In 2004, administrative access orders by Social
Welfare Centres were abolished, partly due to a Constitutional Court
decision that found several provisions of the 1976 Marriage and Family
Relations Act,'*® applicable to custody and access arrangements,
unconstitutional. The 2004 Act on Amendments to the Marriage and Family
Relations Act™™ granted domestic courts the authority to adjudicate on child
custody and access matters, giving priority to cases involving parent-child
relationships. Additionally, the Claim Enforcement and Security Act®! has

142 Case of L. M. v. Slovenia, App. No. 32863/05, 12 June 2014.

143 Zakon o dusevnem zdravju (ZDZdr) [Mental Health Act (ZDZdr)], Official Gazette of
the Republic of Slovenia, No. 77/08.

144 Zakon o pacientovih pravicah (ZPacP).

145 Case of Eberhard and M. v. Slovenia, App. No. 8673/05, 1 December 2009.

146 Case of Furmann v. Slovenia and Austria, App. No.16608/09, 5 February 2015.

147 Case of A. V. v. Slovenia, App. No. 878/13, 9 April 2019.

148 Case of S. I. v. Slovenia, App. No. 45082/05, 13 January 2012.

149 Zakon o zakonski zvezi in druZinskih razmerjih [Marriage and Family Relations Act],
Official Gazette of the Socialist Republic of Slovenia, No. 15/76.

150 Zakon o spremembah in dopolnitvah zakona o zakonski zvezi in druZinskih razmerjih
(Z2ZDR-C) [Act on Changes and Amendments to Marriage and Family Relations
(2z2ZDR-C)], Official Gazette of the Republic of Slovenia, No. 16/04.

151 Zakon o izvr$bi in zavarovanju (ZIZ) [Claim Enforcement and Security Act (ZI2)],
Official Gazette of the Republic of Slovenia, Nos. 93/07 — officially refined text, 28/09,
51/10, 26/11, 53/14.
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been amended to allow fines to be imposed in cases where a parent obstructs
the enforcement of court decisions regarding contact and access rights.

Under the amendments to the Social Security Act,**? social work
centres now also provide care services, professional counselling, and
support to family members and children, as well as practical training for
families. Succeeding the Marriage and Family Relations Act, the Family
Code,™ in effect since 2019, introduced, inter alia, mediation as a means of
resolving family-related disputes.

In 2014, the Constitutional Court advanced its case law, expressly
aligning it with the European Court’s judgment in Mladina d.d.
Ljubljana.®® According to this judgment, domestic courts must
convincingly establish a pressing social need to prioritise the protection of
an individual’s reputation over a publishing company’s right to freedom of
expression and the public interest in promoting freedom of expression,
especially in matters of public interest.

6. Slovenia before the European Court of Human Rights — An outline of
selected landmark cases

Before 2006, Slovenia was convicted by the ECtHR for violating
Convention rights only six times. After that year, both the number of filed
complaints and the number of convictions increased significantly. By 2021,
a total of 10,136 complaints had been filed against Slovenia with the
ECtHR. Of these, 9,634 appeals were declared inadmissible or struck out.
The ECtHR issued 392 judgments in total, finding no violation in 24 of
them, while at least one violation was found in 342 cases.!®

In 2022, 287 complaints were filed against Slovenia. The Court dealt
with 275 applications, of which 271 were declared inadmissible or struck
out. It delivered four judgments (concerning four applications), all of which
found at least one violation of the ECHR.1%®

In 2023, the Court received 978 complaints against Slovenia. It dealt
with 205 applications, of which 203 were declared inadmissible or struck

152 Zakon o socialnem varstvu (ZSV) [Social Security Act], Official Gazette of the Republic
of Slovenia, Nos. 3/07 — officially refined text, 57/12, 39/16, 54/17, 28/19, 82/23.

158 Druzinski zakonik (DZ) [Family Code], Official Gazette of the Republic of Slovenia,
Nos. 15/17, 22/19, 5/23.

154 Case of Mladina d.d. Ljubljana v. Slovenia, App. No. 20891/10, 17 April 2014.

15 ECtHR, 2022a.

1% ECtHR, 2025a.
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out. The Court delivered two judgments (concerning two applications), both
of which found at least one violation of the Convention. By the end of 2023,
the Court had issued judgments in 379 cases concerning Slovenia, finding a
violation in 348 cases (less than 4% of all appeals filed during this period
were successful for the appellants).t>’

From January to July 2024, the ECtHR dealt with 64 applications
concerning Slovenia, of which 62 were declared inadmissible or struck out.
It delivered two judgments (concerning two applications), both of which
found at least one violation of the Convention. By July 1, 2024, 1,079
applications concerning Slovenia were pending, with 174 before a single
judge, 878 before a committee of three judges, and 27 before a chamber of
seven judges. No applications concerning Slovenia were pending before the
Grand Chamber.®

Between 1994 and 2021, the Court found that the most frequently
violated rights were the right to an effective remedy (267 violations) and the
right to a fair trial due to the length of proceedings (263 violations). The
Court also identified 25 violations of the right to a fair trial for reasons other
than the length of proceedings, 21 violations of the prohibition of inhuman
or degrading treatment, 12 violations of the right to respect for private and
family life, and 8 violations of the protection of property. Additionally,
there were 6 violations of the right to liberty and security, 6 violations of the
authorities' obligation to conduct an effective investigation in cases
concerning the prohibition of inhuman or degrading treatment, 3 violations
of freedom of expression, and 3 violations of the prohibition of
discrimination. The ECtHR found that, on three occasions, domestic court
decisions were not implemented by Slovenian authorities. Finally, the Court
found 3 violations of the obligation to carry out an effective investigation in
cases concerning the right to life, but it did not find any violation of the
right to life itself (i.e., it found no deprivation of life in contravention of the
ECHR). The ECtHR found no violations concerning other Convention
rights.°

This section provides an overview of Slovenia’s landmark cases
before the ECtHR. The ‘landmark cases’ selected for this outline are those
identified by the ECtHR Press Unit as ‘noteworthy cases’ involving
Slovenia. The presentation begins with three of the four cases decided by
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the Grand Chamber, as well as one inter-state case. The remaining cases are
categorised and discussed according to the relevant articles of the
Convention (Articles 3, 5, 6, 7, 8, and 10) and its Protocol No. 1 (Articles 1
and 3). The section concludes with the outline of two pending cases.

6.1 Cases decided by the Grand Chamber and inter-state cases

In the case of Silik v. Slovenia,**® which | briefly drew upon in Section 4,
the applicants complained that their son had died because of medical
negligence and that their rights under Article 2 (right to life) and several
other articles of the Convention had been breached by the inefficiency of the
Slovenian judicial system in establishing responsibility for his death. More
particularly, the applicants complained that the criminal and civil
proceedings they had instituted did not allow for the prompt and effective
establishment of responsibility for their son's death. The ECtHR held, inter
alia, that if in the specific sphere of medical negligence there may be
obstacles or difficulties that prevent progress in an investigation in a
particular situation, a prompt response by the authorities is vital in
maintaining public confidence in their adherence to the rule of law. It found
that there has been a violation of Article 2 of the Convention in its
procedural limb.

Alisi¢ and Others v. Bosnia and Herzegovina, Croatia, Serbia,
Slovenia and The former Yugoslav Republic of Macedonia'®* concerned 'old'
foreign-currency savings in the Sarajevo branch of Ljubljanska Banka,
which were, following the dissolution of the Socialist Federal Republic of
Yugoslavia and the enactment of the 1997 Claims Settlement Act in the
Federation of Bosnia and Herzegovina (the FBH), transferred to a
privatisation account administered by the relevant authorities of the FBH.
The transfer appeared to have taken place ex lege for the citizens of Bosnia
and Herzegovina who resided there on 28 November 1997. Following the
amendments of the 1997 Act in 2003, the savers with unused claims on the
privatisation account had, under section 20a of the amended 1997 Claims
Settlement Act, the right to request their transfer back to their bank account.
Subsequent legislative changes in Bosnia and Herzegovina expressly
excluded its liability for savings in, inter alia, the Sarajevo branch of
Ljubljanska Banka. In the Grand Chamber judgment, the ECtHR held
unanimously that there had been a violation of Article 1 of Protocol No. 1

160 Case of Silik v. Slovenia, App. No. 71463/01, 9 April 2009.
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(protection of property) and Article 13 (right to an effective remedy) by
Slovenia. The Court confirmed that Slovenia (and Serbia) had been
responsible for the debts owed to the applicants by the two banks,
Ljubljanska banka Sarajevo and the Tuzla branch of the Investbanka and
held that there had been no good reason for the applicants to have been kept
waiting for so many years for repayment of their savings. It pointed out that
this was a special case, as it was not a standard case of rehabilitation of an
insolvent private bank, the banks in question having always been either
State- or socially owned.

In Kuri¢ and Others v. Slovenia,'®? the applicants belong to a group of
persons known as the ‘erased,” who on 26 February 1992 lost their status as
permanent residents following Slovenia’s declaration of independence and
passing of the 'independence legislation’, including a new law on aliens in
1991. On the basis of this new law, the Slovenian authorities erased 25,671
people from the Register of Permanent Residents because they had failed to
apply for Slovenian citizenship within the prescribed time limit. After
becoming aliens with no legal status in Slovenia, they experienced years of
hardship: their identity papers were destroyed; they could not work, have
health insurance or renew their identity documents and driving licences;
they had difficulties securing pension rights; and some were even deported
from Slovenia. The Court found a violation of Article 8 (right to respect for
private and/or family life), Article 13 (right to an effective remedy) in
combination with Article 8, and Article 14 (prohibition of discrimination) in
combination with Article 8. The Court found that the Slovenian authorities
had failed to regulate the issue of 'erased’ people and to provide them with
adequate redress for the years during which they had been in a position of
vulnerability and legal insecurity. The Court also decided to apply the pilot
judgment procedure, holding that the Government should, within one year,
set up a compensation scheme for the ‘erased’ in Slovenia. It decided it
would adjourn examination of all similar applications in the meantime. In
the same case, by a Grand Chamber judgment of 12 March 2014 on the just
satisfaction, the Court held, unanimously, that the Slovenian Government
was to pay the six applicants whose rights under the ECHR had been
violated amounts between 29,400 and 72,770 euros each.

Two years after the Grand Chamber judgment, the Court issued the
decision in Anastasov and Others v. Slovenia,'®® another case concerning

162 Cited supra (footnote 139).
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the so-called ‘erased’. Relying on Articles 8,13, 14 and 46, 121 applicants
complained about their unsettled situation for several years because of
having been arbitrarily deprived of their status as permanent residents of
Slovenia. Having lodged their applications before the European Court in
October 2013, they also complained that the Slovenian authorities had failed
to set up a compensation scheme within the deadline (June 2013) indicated
in the judgment Kuri¢ and Others and that, in any event, the financial
redress proposed had been neither prompt nor adequate. The Court observed
that following the Kuri¢ and Others judgment, the compensation scheme
was set up in Slovenia by the legislation which entered into force in
December 2013. This legislation essentially provides for financial
compensation to the ‘erased' to be claimed in administrative proceedings, so
the remaining 'erased’ persons who had regularised their legal status — such
as the 212 applicants in this case — have a reasonable prospect of receiving
compensation for the damage caused by the systemic violation of their
Convention rights. It noted that the Committee of Ministers of the Council
of Europe, responsible for supervising the implementation of the European
Court’s judgments, had recently closed its examination of Kuri¢ and Others
as it was satisfied that all measures required in that judgment had been
adopted. Thus, the Court believed the matter giving rise to the present
application and the remaining applications against Slovenia lodged by the
‘erased' — where the applicants had regularised their legal status — had thus
been resolved at the national level. The Court did not find any special
circumstances regarding respect for human rights as defined in the
Convention and its Protocols, which required the continued examination of
the case. In those circumstances, the Court decided to close the pilot-
judgment procedure initiated in Kuri¢ and Others, considering that it was no
longer justified.

In Slovenia v. Croatia,'®* the Slovenian Government lodged an inter-
State application against the Croatian Government, alleging a series of
violations of the fundamental rights of Ljubljana Bank, founded in 1955
under the laws of the then Socialist Federal Republic of Yugoslavia and
reorganised in the framework of the 1989-90 reforms, later being
restructured by the Slovenian State after its declaration of independence.
The Slovenian government complained that the Croatian authorities,
including courts, had prevented and continued to prevent Ljubljana Bank
from enforcing and collecting the debts of its Croatian debtors (mainly

164 Case of Slovenia v. Croatia, App. No. 54155/16, 16 December 2020.
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companies operating in the agricultural and food sectors) in Croatia. They
alleged multiple violations of the right to a fair hearing and the right to an
effective remedy, as well as the prohibition of discrimination and the
protection of property. They also requested just satisfaction corresponding
to the losses incurred by Ljubljana Bank as a result of the alleged violations.
The ECtHR had previously established the general factual and legal
background to the case in its judgments and decision in Kovaci¢ and Others
v. Slovenia, Alisi¢ and Others v. Bosnia and Herzegovina, Croatia, Serbia,
Slovenia and the former Yugoslav Republic of Macedonia, and Ljubljanska
Banka D.D. v. Croatia. In the latter case, the Court had declared
inadmissible an individual application lodged by Ljubljana Bank itself,
finding that, as it did not have sufficient institutional and operational
independence from the State, it was not 'non-governmental’ within the
meaning of Article 34 of the Convention. The idea behind this principle was
to ensure that a State Party could not act as both an applicant and a
respondent in the same matter. Relying on its previous decisions, the Grand
Chamber held that Article 33 of the Convention (inter-State applications)
did not allow an applicant Government to defend the rights of a legal entity
which did not qualify as a 'non-governmental organisation' and which,
therefore, would not be entitled to lodge an individual application under
Article 34. Accordingly, Article 33 did not empower the Court to examine
an inter-State application alleging a violation of any Convention right in
respect of this legal entity. The Court therefore lacked jurisdiction to hear
the case.

6.2 Cases dealing with inhumane and/or degrading treatment or
punishment (Article 3)

Rehbock v. Slovenia® concerned the applicant, a German national, who
was arrested by the Slovenian police, detained on remand and accused of
dealing with narcotics and smuggling. The applicant claimed that during the
arrest, in the course of which he suffered injuries, the Slovenian police used
excessive force. A doctor examined the applicant and diagnosed a double
fracture of the jaw and facial contusions. The applicant refused to undergo
the immediate surgery recommended by a doctor. During his detention, his
first request for release was dismissed after 23 days. Another request for
release lodged by the applicant on 29 November 1995 was dismissed on 22
December 1995. While in detention, the applicant’s correspondence with the

165 Case of Rehbock v. Slovenia, App. No. 29462/95, 28 November 2000.
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European Commission of Human Rights was monitored. He contended that,
during this time, he was also subjected to inhuman and degrading treatment
as he had not been provided with adequate medical care. The applicant was
convicted of drug-related offences and sentenced to 17 months’
imprisonment. The appellate court upheld the first instance judgment. The
Court found that the treatment to which he had been subjected during his
arrest had been inhumane and in violation of Article 3. The Court also ruled
that there had been a violation of the right to liberty and security because the
applicant had not been able to initiate proceedings to determine the
lawfulness of his detention speedily, as required by Article 5 § 4, and that
his right to compensation in this respect, as guaranteed by Article 5 § 5, had
been violated. Finally, the ECtHR established a violation of Article 8 in that
the applicant’s correspondence with the Commission had been monitored
during his detention.

In Matko v. Slovenia,'®® the ECtHR reviewed a 1995 police operation
in Slovenj Gradec. During this operation, police stopped the applicant, who
was driving fast, and injured him during the arrest. He sustained bruises,
abrasions, and a broken bone. Following brief detention and questioning, he
was released but charged with obstructing an official act. The Slovenian
government claimed his injuries were due to lawful police force in response
to resistance. The applicant, however, alleged that two vehicles blocked his
path, and armed, masked men violently pulled him from his car, threatened
to kill him, and used a taser. His complaint to the State Prosecutor’s Office
was dismissed after eight months on the basis of the findings of an internal
investigation carried out by the Police and the Ministry of Interior. Although
initially acquitted for lack of evidence, he was convicted on retrial. Neither
the state prosecutor's office nor the court identified the officers who
allegedly used excessive force. In his appeal to the ECtHR, the applicant
claimed that he was the victim of inhuman treatment during his arrest and
that the state authorities did not seriously investigate his statements,
supported by a medical certificate. The Slovenian government argued that
the applicant had not exhausted all legal remedies, as he could have
continued proceedings as a subsidiary prosecutor or filed a civil suit after
his complaint against the police was dismissed. The Court found Slovenia
responsible for violating Article 3 due to ill-treatment during the police
proceedings and the failure to perform an effective investigation into the
applicant’s allegations that he was ill-treated by the police. The ECtHR
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dismissed claims under Articles 5 and 6, noting that the applicant missed the
6-month deadline to challenge his detention and ruled that the trial duration
was reasonable, concluding within five years across four instances.

6.3 Cases regarding the right to a fair trial (Article 6)
6.3.1. Right to a fair hearing

Dolenc v. Slovenia®®” concerned an Israeli citizen who had been left
paralysed after being operated on by the applicant, a well-known
neurosurgeon, in a Ljubljana hospital and the ensuing proceedings in both
Israel and Slovenia. After the patient brought proceedings in Israel seeking
damages for medical negligence, the applicant refused to attend the trial in
Israel or be examined via video link, insisting from the beginning that
Slovenian law should apply in the dispute and that he and his witnesses be
examined by the Slovenian courts via the Hague Evidence Convention
procedure. The applicant was eventually found fully liable in 2005. He was
ordered to pay approximately 2.3 million euros (EUR) in damages. In 2011,
the patient applied to have the Slovenian courts recognise the Israeli court
decisions, and in 2018, the Supreme Court found in his favour. A
constitutional complaint by the applicant was subsequently rejected in 2019.
In those proceedings, the Slovenian courts considered that the applicant had
been given sufficient opportunities to present the evidence and defend
himself in Israel. Relying on Article 6 (right to a fair trial), the applicant
alleged that the Slovenian courts should have refused to recognise the Israeli
judgments because they had been rendered in unfair proceedings. The
ECtHR found in particular that, before recognising the Israeli judgments
awarding the applicant’s former patient more than 2 million euros, the
Slovenian courts had failed to duly satisfy themselves that the trial in Israel
had been fair. There had, in particular, been issues concerning evidence-
gathering. The court in Israel did not hear crucial witnesses, such as the
hospital staff and a Slovenian law expert, and excluded their statements
from the case file. There had accordingly been a violation of Article 6 § 1 of
the Convention.

167 Case of Dolenc v. Slovenia, App. No 20256/20, 20 October 2022.
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Delivered on 19 December 2024, the judgment in X and Others v.
Slovenia® concerned custody decisions and contact rights following the
separation of X from her children’s father in 2018. It also concerned the
reassignment of X’s court case to a particular judge. The applicants were the
mother (the first applicant) and her three children (the second, third and
fourth applicants). Following the separation of the first applicant and the
applicant children’s father in 2018, the applicant children lived with the first
applicant based on an interim care order by a judge, which was later
overturned by another judge, to whom the case had in the meantime been
allocated, in favour of the father. The latter order was based on a finding
that the first applicant had obstructed the execution of the applicant
children’s contact with their father and had probably sought to alienate
them. On 16 March 2020, the same judge issued a decision ordering the
removal of the applicant children from the first applicant and the removal
was carried out the next day despite the applicant children’s strong
resistance. One of the applicant children even required medical attention
during this event. Since then, the applicant children have had either no or
very limited contact with the first applicant. The first applicant’s requests
for a new interim care order were dismissed by the same judge on 17
November 2020 and 8 January 2021. During the proceedings concerning the
custody and contact rights, which are still ongoing, the first applicant made
several requests for the exclusion of the judge from dealing with the case.
She alleged and continues to allege that the judge is biased and has not been
appointed in line with the rules set out in the applicable legislation. The first
applicant’s requests were dismissed first by the president of the Ljubljana
District Court and later by the Ljubljana Higher Court. The Constitutional
Court decided not to accept for consideration the first applicant’s
constitutional complaints relating to the Ljubljana Higher Court’s decision
by observing that the first applicant’s allegations concerning the allegedly
unlawful allocation of her case to the judge and the latter’s bias were
unfounded. It also noted that the applicant children’s wish expressed to the
welfare authorities had not necessarily reflected their true opinion and that
the first applicant had failed to make a request for an extended contact. The
Constitutional Court also dismissed her petition in which she challenged the
legislation regulating the enforcement of care orders. In their complaint to
the ECtHR, referring to the proceedings which ended by the Constitutional

168 Case of X and Others v. Slovenia, App. Nos. 27746/22 and 28291/22, 19 December
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Court’s decision, the applicants complained, under Article 6 paragraph 1 of
the Convention, that the case was allocated to judge at stake unlawfully, that
the judge lacked impartiality, and, under Article 8 of the Convention, that
the applicant children have been unable to enjoy family life with the first
applicant. The applicants also complained that the applicant children were
subjected to treatment incompatible with Article 3 during their forcible
removal based on the decision of 16 March 2020. The European Court of
Human Rights held, unanimously, that there had been a violation of Article
6 § 1 (right to a fair trial) of the European Convention on Human Rights, as
regards X’s right to a tribunal established by law, and violations of Article 8
(right to respect for private and family life) with respect both to: (a) the
applicant children, as regards the order to remove them from X’s (their
mother’s) care in March 2020, their lack of representation in the contact and
custody proceedings, and their not being allowed contact with their mother;
and (b) X, for not being allowed contact with her children. The Court found
in particular that the President of the District Court, in assigning the
applicants’ cases to a particular judge, contrary to objective pre-established
criteria, had defied the clear purpose of the law — namely, to ensure
randomness in the assignments of cases. It also considered that two interim
orders and a judgment prohibiting contact between the children and their
mother had not been justified and that the removal of the children from X
had not been supported by relevant and sufficient reasons. Moreover, the
national courts’ failure to ensure proper representation of the children’s
interests during the contact and custody proceedings had amounted, in itself,
to a breach of the children’s right to respect for their family life.

6.3.2. Right to a fair hearing within a reasonable time

Lukenda v. Slovenia’®® is a key Slovenian case regarding the right to a fair
trial within a reasonable time. In 1994, the applicant was injured while
working in a mine. Due to the consequences of the injury, partial disability
was established (13 percent). He received compensation for partial disability
from the insurance company. His claims for an increase in compensation
were repeatedly rejected by the insurance company. In December 1998, on
the basis of an expert opinion, he initiated proceedings against the insurance
company before the District Court in Celje for an increase in compensation
by 7 percent and later by an additional 2.5 percent. In the court proceedings
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at the first instance, which lasted four years, the court partially granted his
claim. The applicant appealed to the higher court, where the proceedings
lasted a year and three months. The court granted his claim again, only
partially. The applicant filed an appeal with the ECtHR before exhausting
the remaining legal means in Slovenia, i.e. appeals at the Administrative
Court, the Supreme Court and the Constitutional Court. In the appeal, he
claimed a violation of the right to a fair trial within a reasonable time due to
the excessively long duration of the proceedings and a violation of the right
to an effective legal remedy, which would enable the elimination of the
violation of the right to a trial within a reasonable time. The court rejected
the Slovenian government's objection that the applicant had not exhausted
domestic legal remedies. It concluded that the remaining remedies neither
individually nor in combination meet the efficiency criteria set by the
ECtHR in past decisions. On the main point, it ruled that the procedures, in
which the courts and other authorities decided on the applicant's case, were
unreasonably long. The ECtHR found violations of the first paragraph of
Article 6 (the right to a fair trial within a reasonable time) and Article 13
(the right to an effective legal remedy) of the Convention. The Court
additionally found that these violations in Slovenia at that time were not an
isolated case, but a systemic problem of dealing with court backlogs due to
inadequate legislation and ineffective judicial practice.

6.3.3. Presumption of innocence

Bavéar v. Slovenia*™ concerned the applicant Mr Bavdar, a former
Government minister, who was found guilty of abuse of a position or rights
when carrying out an economic activity and money laundering in 2016. He
received a prison sentence and was ordered to return the illegally obtained
assets. In 2015, the Supreme Court ordered a retrial as it was not clear that
all the elements of the offence had been met in the case. In September 2016,
the Ljubljana District Court acquitted the applicant of the criminal offence
of inciting abuse of a position or rights but found him guilty of money
laundering. The applicant’s prison sentence had been stayed owing to his
poor state of health. However, footage later emerged of him allegedly
playing basketball. On the day the footage emerged the then Minister of
Justice, Goran Klemenci¢, gave a television interview to POP TV (a
commercial television station) where he stated, inter alia, that '[If] the

1710 Case of Bavéar v. Slovenia, App. No. 17053/20, 7 September 2022.
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Bavcar case becomes time-barred, a lot of people will have to answer for
that' and that he, as the minister, ‘will be the first to demand answers.' The
applicant appealed against the retrial judgment, arguing that money
laundering could not be a result of indirect intent and that the televised
statements by the minister had exerted pressure on the Higher Court judges.
That appeal was dismissed, and so were his application for the protection of
legality to the Supreme Court and two complaints to the Constitutional
Court. Considering the applicant's complaint, the ECtHR reiterated that the
presumption of innocence was violated when public officials made
statements that an individual was guilty before he or she had been tried. As
regards the influence of those statements on the proceedings before the
Slovenian courts, the Court noted that the cumulative effect of those
statements had been capable of prejudicing the Higher Court in its judgment
in the case. As the presumption of innocence had been violated in the
applicant's case, there had therefore been a violation of Article 6, paragraph
2.

6.4 Principle of legality (Article 7) and property rights (Article 1 of
Protocol No. 1)

Rola v. Slovenial™ concerned the applicant, Mr Stefan Rola, who was
granted a licence to work as a liquidator in insolvency proceedings.
However, in 2011, the Minister of Justice revoked his licence because he
had been convicted of two counts of violent behaviour in 2003 and 2004. He
was thus struck off the register of liquidators and could no longer be
assigned any insolvency proceedings. He brought an administrative action
before the Slovenian courts against this decision by arguing that at the time
he had acquired the licence, the law had not provided for revocation if
convicted of a criminal offence. He argued that the revocation of his licence
had been based on new legislation introduced in 2008. The national courts
dismissed his action in 2012, finding that the revocation had been entirely
lawful. In 2013, the applicant applied for a new liquidator’s licence, which
the Ministry of Justice rejected because, under the new 2008 legislation, a
licence could not be granted once it had been revoked. He lodged another
administrative action, which was also ultimately unsuccessful, in a decision
before the Supreme Court in 2015. After unsuccessfully challenging
previous decisions before the Constitutional Court, the applicant filed a
petition at the ECtHR. He claimed that the Slovenian authorities violated

171 Case of Rola v. Slovenia, App. No. 12096/14, 4 June 2019.
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Article 7 (no punishment without law), Article 1 of Protocol No. 1
(protection of property) and Article 4 of Protocol No. 7 (right not to be
punished twice for the same offence). The Court found that the measure had
been imposed under administrative law, completely separately from the
ordinary sentencing procedure and that therefore the revocation of the
applicant’s licence had not amounted to a criminal punishment. According
to the Court, Article 7 was not applicable and there had, therefore, been no
violation of that provision. The Court also rejected as inadmissible the
applicant’s complaint that the revocation of his licence and his conviction
for violent behaviour had constituted double jeopardy (Article 4 of Protocol
No. 7). However, the ECtHR considered that Mr Rola could not have
reasonably foreseen that his conviction would have automatically led to the
revocation of his licence. The revocation had thus not been lawful, and
Slovenia violated his rights under Article 1 of Protocol No. 1.

In Ribi¢ v. Slovenia,'”® the ECtHR held that the overall prison
sentence of thirty years imposed on the applicant by the judgment of a
national criminal court was in breach of the principle of legality enshrined
in Article 7 of the Convention. The Court noted that the provisions of the
Criminal Code were deficient and that the domestic courts interpreted them
by resorting to the canons of interpretation that were clearly to the detriment
of the applicant and led to the conclusion that the provisions should be
understood as imposing a sentence of thirty years. The domestic courts did
so despite the fact that such a penalty was heavier than the maximum
sentence explicitly provided for in the applied legal provision and that,
having regard to the actual wording of that provision, it was clearly to the
detriment of the applicant. Accordingly, the Court concluded that the
domestic courts failed to ensure the observance of the principle of legality
enshrined in Article 7 of the Convention. It further found that the overall
penalty imposed on the applicant was in violation of both the principle that
only the law can prescribe a penalty and the principle of retrospectivity of
the more lenient criminal law. The Court stated, inter alia, that the guarantee
enshrined in Article 7, which is an essential element of the rule of law,
occupies a prominent place in the Convention system of protection, as is
underlined by the fact that no derogation from it is permissible under Article
15 of the Convention in time of war or other public emergency. It should be
construed and applied, as follows from its object and purpose, in such a way
as to provide effective safeguards against arbitrary prosecution, conviction
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and punishment (the Court referred to Del Rio Prada v. Spain and
Vasiliauskas v. Lithuania).

6.5. Private and family life cases (Article 8)

Benedik v. Slovenial™ concerned the applicant, Mr lgor Benedik, who was
involved in a peer-to-peer file-sharing network, which included the sharing
of child pornography pictures or videos. After being informed by their
Swiss counterparts about a dynamic IP address that was being used in a
peer-to-peer file-sharing network, the Slovenian police asked the local
Internet service provider for information about the user who had been
assigned that IP address, which the company handed over. The police used a
provision of the Criminal Procedure Act, which allowed them to request
subscriber data from an electronic communication provider without a court
order; however, this provision had no rules covering the link between
subscriber information and a dynamic IP address. Although the IP address at
first identified the applicant’s father as the subscriber to the Internet service
in question, it transpired that it was the applicant who used the service
himself and had downloaded files with child pornography. He was formally
placed under investigation, and in December 2008, he was convicted of the
offence of the display, manufacture, possession or distribution of child
pornography. He made unsuccessful appeals to the Ljubljana Higher Court,
the Supreme Court, and the Constitutional Court. The latter found, inter alia,
that such information was in principle protected by constitutional data
privacy safeguards, but that Mr Benedik had waived his right to protection
by revealing his IP address and the content of his communications on the
file-sharing network. The applicant alleged throughout the domestic
proceedings, as well as in his petition to the ECtHR, that the evidence about
his identity had been obtained unlawfully because the authorities did not
have a court order to obtain subscriber information associated with the
dynamic IP address in question. The ECtHR found that the provision of the
Criminal Procedure Act used by the police to access subscriber information
relating to the dynamic IP address had lacked clarity and had not offered
sufficient safeguards against arbitrary interference with his Article 8 rights.
The Court drew upon the Constitutional Court, which had ultimately found
that it had not been necessary to get a court order in the applicant’s case as
he had effectively waived his right to privacy by revealing his IP address
and the contents of his communication on the file-sharing network. The
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ECtHR did not find that decision to be reconcilable with the scope of the
right to privacy under the Convention, and that the police should have
obtained a court order, as nothing in the law had prevented them from
seeking one. The interference with the applicant’s rights had therefore not
been ‘in accordance with the law’ and had led to a violation of Article 8 of
the Convention.

Skobrne v. Slovenia'™ concerned the applicant Mr Milko Skoberne, a
former district-court judge who was arrested in January 2011 following an
undercover operation into his allegedly accepting bribes to intervene in
proceedings against E.C. for fraud and prostitution related crimes. Two
others, E.R. and M.S., were arrested at the same time for acting as
intermediaries. The applicant, who had received EUR 8,000 from M.S. in
repayment of a loan, said in his defence that he had meetings with E.C.,
E.R. and his friend, M.S., and had given legal explanations regarding their
criminal case, but at no point had there been any talk of money. On 23
December 2013, the first-instance court found the applicant guilty as
charged. The applicant’s challenges to his conviction, ultimately before the
Constitutional Court in 2015, were all unsuccessful. The applicant argued
that he had been denied the possibility of putting questions to E.R. and M.S.
in court, and that the trial judge had not stepped down, despite her having
accepted his co-defendants’ admission of guilt, raising doubts over her
impartiality. The applicant also complained that the first-instance court had
relied on data to convict him, which had been obtained from electronic
communication providers who had been obliged by law at the time to retain
data for a period of 14 months. The courts dismissed that complaint,
however, concluding that the data in question had been accessed before this
retention regime had been declared invalid by a Constitutional Court ruling
of 2014. Relying on Articles 6 and 8, the applicant complained that the first-
instance court had refused to allow the examination of two witnesses, that
the judge in the trial had been partial as she had been involved in the
proceedings against those witnesses, and of the retention of his
telecommunications data. The ECtHR found that although the retention
regime had been declared invalid by the Constitutional Court and the CJEU
after his data had been accessed, that did not mean that it had complied with
Article 8 at the time and that he had enjoyed the legal protection to which he
had been entitled under the Convention. Overall, the retention, access and
processing of telecommunications data at the time of the applicant’s
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conviction had been in violation of Article 8 of the Convention. Regarding
the fact that the applicant had been deprived of the opportunity to
effectively adduce witness evidence and that the higher courts had not
redressed that shortcoming, the Court found that this had rendered the trial
proceedings unfair. There had accordingly been a violation of Article 6
paragraphs 1 and 3 of the Convention. Following that finding, the Court
considered that it was not necessary to examine the merits of the complaint
under Article 6 paragraph 1 concerning the trial judge’s alleged lack of
impartiality.

Another case pertaining to the protection of private and family life and
also the minorities’ rights was Hudorovi¢ and Others v. Slovenia.l™ The
case concerned complaints by the applicants, who are all Slovenian
nationals of Roma origin, about an alleged lack of access to drinking water
and sanitation, taking into consideration their lifestyle and minority status.
Relying on Article 3 (prohibition of inhuman or degrading treatment),
Article 8 (right to respect for private and family life), and Article 14
(prohibition of discrimination) in conjunction with Articles 3 and 8, the
applicants complained of a lack of access to basic public utilities, notably
drinking water and sanitation. They also argued that they had been subjected
to a negative and discriminatory attitude by the local authorities. The Court
noted that access to safe drinking water was not, as such, protected by
Article 8; however, water was necessary for human survival and a persistent
and long-standing lack of access to it could have adverse consequences for
health and human dignity, effectively eroding the core of private life and the
enjoyment of a home. The Court was therefore unable to exclude that a
convincing allegation of such stringent conditions could trigger the State’s
positive obligations under Article 8. In the given case, a diesel generator and
a water tank were purchased and placed in the settlement and water was
provided by the fire brigade. However, the applicants stated that the tank
had become mouldy and unusable and that residents had had to replace it.
Some applicants argued that they have not even taken part in that system,
partly due to opposition from a neighbour to their accessing it. They
obtained water from a fountain in the village. The ECtHR noted that the
municipal authorities had taken some concrete steps to ensure the applicants
had access to safe drinking water and that the applicants were also in receipt
of social welfare benefits and were not living in a state of extreme poverty.

175 Case of Hudorovi¢ and Others v. Slovenia, App. Nos. 24816/14 and 25140/14, 10 March
2020.
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The Court considered that the authorities had recognised the applicants’
situation and, through their system of social benefits, had ensured that they
were guaranteed a certain basic level of subsistence which was, or could
have been, used, among other things, for improving their living conditions.
It was thus found that the measures adopted by the State in order to ensure
their access to safe drinking water and sanitation had taken account of their
vulnerable position and had satisfied the requirements of Article 8 of the
Convention. It also considered that even assuming that Article 14 applied,
there had been no violation of that provision in conjunction with Article 8.
Finally, the Court stated that it could not exclude the possibility that State
responsibility could arise for ‘treatment’ where an applicant, in
circumstances wholly dependent on State support, found himself or herself
faced with official indifference when in a situation of serious deprivation.
However, establishing that the positive measures taken by the domestic
authorities had provided the applicants with the opportunity to access safe
drinking water, it found no violation of Article 3, taken alone and with
Article 14,176

A noteworthy Article 8 case, as identified by the ECtHR’s Press Unit,
is Eberhard and M. v. Slovenia.’’ In this case, the Court found a violation
of the Convention after a father was unable to see his daughter for more
than four years owing to the prolonged inactivity of the Slovenian
authorities.

6.6. Freedom of expression (Article 10)

Cimpersek v. Slovenia*’® concerned the applicant Mr Jernej Cimpersek, who
applied for the title of court expert on the assessment of the effects of
natural and other disasters. He passed the test and was waiting to take his

176 The Hudorovié case attracted a number of third-party interventions (e.g. from the
European Roma Rights Centre and the Human Rights Centre of Ghent University). This
was the first time that the ECtHR had to examine whether the right to access safe drinking
water and sanitation is protected by the ECHR (particularly under Article 8). Although the
judgment does not question the restrictions imposed by Slovenian legislation on access to
water and sanitation services, it recognises that such legislation may have disproportionate
effects on members of the Roma community who, like the applicants, live in illegal
settlements and rely on social benefits for their subsistence. In this particular case, the
ECtHR found that those risks had been sufficiently mitigated. However, the precedent may
prove significant for future complaints brought by Roma or other disadvantaged groups
living without access to basic utilities. See Juhart and Sancin, 2022, pp. 446-447.

177 Cited supra (footnote 145).

178 Case of Cimpersek v. Slovenia, App. No. 58512/16, 30 June 2020.
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oath in 2014, when the Minister of Justice refused his application as he did
not have the personal qualities required to be an expert under the Court Act.
The Minister found that comments in the applicant’s blog, which were about
social and political issues, and in emails to other candidates, which were
about delays in the oath ceremony, had been offensive and incompatible
with the work of a court expert. Mr CimperSek contested this decision in the
courts, alleging that it had breached his freedom of expression. He also
argued that the assessment of his personal qualities should not be limited to
his emails and blog and requested that the court hear witnesses on his moral
character and about the fact that the blog was read only by his friends. The
Administrative Court's dismissal of the applicant's claim, which upheld the
Minister’s conclusion about his fitness to be a court expert, was followed by
the Supreme Court rejection of his appeal and the Constitutional Court's
decision in 2016 not to accept a constitutional complaint for consideration.
The ECtHR considered that the decision in question had essentially related
to the exercise of freedom of expression and not access to public service.
Finding out that there had been no detailed reasons in the Minister’s
decision or the Administrative Court’s judgment as to why the applicant’s
exercise of his right to free expression had been offensive and incompatible
with the work of a court expert, the ECtHR could not accept an argument by
the Government that the Minister’s decision had been necessary to secure
morals and the reputation of court experts. Neither the Minister nor the
Administrative Court had carried out any assessment of whether a fair
balance had been struck between the competing interests at stake, and the
Court had thereby been prevented from effectively exercising its scrutiny as
to whether the domestic authorities had implemented the standards
established in its case-law on the balancing of such interests. That was
sufficient for the ECtHR to conclude that the interference with the
applicant’s freedom of expression had not been ‘necessary in a democratic
society’ and that there had been a violation of Article 10. Additionally, the
Court concluded that there had been a violation of Article 6, paragraph 1, on
account of the lack of an oral hearing in the proceedings before the
Administrative Court.

6.7. Right to free elections (Article 3 of Protocol No. 1)
Zevnik and Others v. Slovenial™ concerned three Slovenian nationals and
two political parties, which formed a coalition and submitted lists of

178 Case of Zevnik and Others v. Slovenia, App. No. 54893/18, 5 December 2019.
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candidates for the early parliamentary elections in 2018. The electoral
commissions of two out of eight election constituencies rejected the
coalition’s lists, which included the two applicants, as they had not met the
required level of 35% gender representation, in this case for females, as a
share of the total actual number of candidates on each list. The applicants
appealed to the Supreme Court by arguing that the number of women on
both lists was more than 35% of the total number of candidates, as the same
female candidates would run in more electoral districts in the constituencies
in question. Alternatively, the electoral commissions should have given the
party time to correct the problem. The Supreme Court dismissed their
appeals, and the Constitutional Court voted seven to two against considering
the case. It found that election lists had to be submitted in good time and be
in conformity with the law, which was clear on the quota requirements. In
its decision in the case, the ECtHR stated that rejection of the two lists had
thus interfered with the passive electoral rights guaranteed by the
Convention. However, it held that the advancement of equality of the sexes
was a major goal among Council of Europe States and that the interference
in question had pursued the legitimate aim of strengthening democratic
legitimacy by ensuring a better balance of women and men in political
decision-making. The Court also noted that Slovenia’s two highest domestic
courts, relying on a literal reading of the Election Act and on their own case-
law, had held that the provisions and the penalties for non-compliance with
them were clear and foreseeable. The ECtHR has unanimously declared the
application inadmissible. It found, in particular, that the rules on gender
representation for party lists on which the rejections had been based and the
penalties for non-compliance with the rules were clear, and that the coalition
party should have been aware of them. According to the Court, such quotas
helped ensure democratic legitimacy and were compatible with the
Convention. The ECtHR also rejected the applicants' claim that the electoral
commissions should have given the party time to correct the problem. The
Court accepted the Slovenian government's argument that the decision not
to allow the corrections had been based on the legislature’s legitimate
concern to ensure the timely completion of the electoral process and respect
for the principle of equal suffrage.
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6.8. Noteworthy pending cases
Landika v. Slovenia®® is related to the ECtHR judgment in Alisi¢ and
Others delivered in 2014 (see above). The applicants’ predecessor (husband
and father), L., had foreign-currency savings in the Sarajevo branch of
Ljubljanska Banka. Neither he nor the applicants have recovered any of
these savings nor used them in the privatisation process. In A/isi¢ and Othes,
the Grand Chamber adopted a pilot judgment regarding ‘'old" foreign-
currency savings in, inter alia, the Sarajevo branch of Ljubljanska Banka. It
found, in respect of Slovenia, a breach of Article 13 of the Convention and
Article 1 of Protocol No. 1 and held that Slovenia should make all necessary
arrangements in order to allow the respective applicants and all others in
their position to recover their savings under the same conditions as those
who had such savings in domestic branches of Slovenian banks. On 4 July
2015, the law on the implementation of the Alisi¢ and Others judgment
entered into force. Relying on its provisions, L. made a request for
verification with a view to recover his 'old" foreign-currency savings. The
Succession Fund of Slovenia rejected his request by finding that the savings
which had been transferred to the privatisation account were excluded from
the repayment scheme. L. and, after his passing, the applicants challenged
that decision before the domestic courts, including, ultimately, the
Constitutional Court. The latter found that the applicants’ constitutional
complaint should not be accepted for consideration. The majority of the
Constitutional Court judges opined that in A/isi¢ and Others, the Grand
Chamber had not addressed the situation such as the one in the present case
because the savings of the applicants in that case had not been transferred to
a privatisation account. It further found that the debtor-creditor relationship
between L. and the bank had ceased to exist on the basis of the FBH’s
action — that is, the transfer of the savings to the privatisation account — and
not the actions of the Ljubljanska Banka or Slovenia. Relying on Alisi¢ and
Others (outlined above), the applicants complain that they have been unable
to recover L.’s ‘old’ foreign-currency savings, alleging a breach of Article 1
of Protocol No. 1 to the Convention. About fifty similar applications are
currently pending before the Court. 28!

Jankovi¢ v. Slovenia®? concerns the findings of the specialised Anti-
Corruption Commission (the Commission) regarding the applicant, a well-

180 Case of Landika v. Slovenia, App. No. 45987/22, 23 September 2022.
181 ECtHR, 2025a.
182 Case of Jankovi¢ v. Slovenia, App. No. 15118/22, 4 October 2022.
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known politician who has served as mayor of Ljubljana since 2006. In 2011,
under the framework of anti-corruption legislation, the Commission
reviewed the assets of the presidents of all parliamentary parties in Slovenia.
It published its conclusions in 2012, but in respect of the applicant, these
were set aside by the Supreme Court on the grounds that he had not been
given the opportunity to comment on them beforehand. On 26 November
2015, the Commission issued fresh conclusions concerning the applicant,
finding that between 2006 and 2012 he had violated the law by failing to
report property (or changes thereto) relating to real estate, shares, and cash.
The Commission also concluded that certain business transactions carried
out during that period presented a high risk of corruption and conflict of
interest, as they had been initiated by a company that was simultaneously
engaged in business with the Ljubljana Municipality. It was further
determined that the applicant had received EUR 208,000 in his bank
account as a result of those transactions. On 5 January 2018, the
Administrative Court dismissed the applicant’s appeal against the
Commission’s conclusions, holding that there had been no violation of his
rights in the proceedings. His further appeal to the Supreme Court was
rejected on 3 July 2019, and the Constitutional Court declined to consider
the case. The applicant complains, under Article 6 of the Convention, that
the Administrative Court’s review of the Commission’s conclusions was too
limited in scope and, therefore, did not afford him genuine access to a
court.!83

According to statistics from the CoE’s Department for the Execution
of Judgments of the European Court of Human Rights, a total of four
Slovenian cases are currently pending.®*

7. Conclusion

The Slovenian Constitution explicitly recognises the primacy of
international law and treaties, including the ECHR, over national laws and
other general acts within the domestic legal system. Article 8 of the
Constitution states that ‘laws and other regulations must conform to
generally accepted principles of international law and to international

18 ECtHR, 2022c.

184 Council of Europe Department for the Execution of Judgments of the European Court of
Human Rights (2025) Slovenia and the Council of Europe' [Online]. Available at:
https://www.coe.int/en/web/execution/slovenia (Accessed: 29 March 2025).
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treaties that are binding on Slovenia.” This constitutional setting ensures the
direct applicability of ECHR (and other CoE conventions’) provisions in
domestic law and the enforceability of ECtHR decisions within the
Slovenian legal system.

While all CoE treaties were ratified after 1991, following Slovenia’s
attainment of sovereignty and independence, the reporting processes under
CoE instruments have significantly contributed to strengthening human
rights and the rule of law in Slovenia. They have facilitated major legislative
reforms (e.g. judicial remedies for delayed proceedings, establishment of
independent investigative mechanisms for police misconduct, minority
protection frameworks, etc.). However, persistent challenges highlight that
reporting alone is not enough, given that reporting processes are often
technocratic, with limited public or parliamentary debate. Without strong
domestic political will and institutional capacity, recommendations risk
remaining on paper and without broader impact on political culture and
public awareness. Accordingly, academic experts (and NGOs) play an
increasingly important role in providing expertise and shadow reports that
help international bodies identify blind spots in state self-reporting.

With only four cases currently pending before the ECtHR and a
compliance rate of 96% for adverse ECtHR judgments, Slovenia has one of
the highest compliance rates among all current member states and may be
considered an example of ‘good practices,” especially given the thousands
of cases pending before the Committee of Ministers. A closer look at the
state’s compliance record reveals that Slovenian authorities have taken
concrete steps to improve the promotion and coordination of the
enforcement of ECtHR judgments.

In 2014, an amendment to the State Administration Act'® designated a
body (the Ministry of Justice) responsible for promoting and coordinating
the enforcement of judgments from international courts. This was followed
in late 2015 by the adoption of a resolution establishing the Interministerial
Working Group for the Coordination of the Enforcement of ECtHR
Judgments.

In 2015 and 2016, the Ministry of Justice, in cooperation with the
Ministry of Foreign Affairs, sent a national expert to Strasbourg for an
internship at the Council of Europe’s Department for the Enforcement of

185 Zakon o sprememba in dopolnitvah zakona o drzavni upravi (ZDU-11) [Act on changes
and amendments to the State Administration Act (ZDU-1l)], Official Gazette of the
Republic of Slovenia, No. 90/14.
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ECtHR Judgments to acquire the necessary skills. Additionally, the legal
advisor from the Ministry of Justice at the Permanent Representation of the
Republic of Slovenia to the Council of Europe is actively involved in the
field of judgment enforcement. 8®

Furthermore, the Act on the State Attorney's Office®” introduced more
detailed provisions regarding the representation of Slovenia before
international courts and international arbitrations. This law defined the role
of the international department within the State Attorney's Office, including
co-representation of Slovenia before the ECtHR, the enforcement of
financial obligations related to settlement procedures before the ECtHR, and
participation in the enforcement of ECtHR decisions. According to this law,
only a Slovenian citizen may represent Slovenia before the ECtHR and
other international bodies.

Slovenia's strong compliance record may also be related to the
compensation provided to successful applicants. On average, the country
pays €7,000 to compensate victims of human rights violations, with the
most common amount awarded in cases against Slovenia being €4,200. This
sum includes both pecuniary and non-pecuniary damages, along with costs
related to the ECtHR procedure. Since the first adverse judgment in 2000,
the state has paid a total of €2.4 million in just satisfaction awards. % While
compensation amounts awarded to applicants before the ECtHR are
generally too low to significantly encourage faster and more efficient
compliance or to prevent future violations, Slovenia presents a different
case, showing that compensation can indeed act as an incentive for
compliance.!8®

186 Government of the Republic of Slovenia, 2025.

187 Zakon o drzavnem odvetnistvu (ZDOdv) [Act on the State Attorney's Office (ZDOdv)],
Official Gazette of the Republic of Slovenia, No. 23/17. See Chapter 2, Section 3, Arts. 20-
23.

188Gee Fikfak and Kos, 2021, p. 6. That amount does not include the additional
compensation schemes that the state was required to create under the Court’s express order
in response to two pilot judgment procedures in the Kuri¢ and Alisi¢ cases. The sum of
400,199.42 EUR was paid in the Kuri¢ case, where the Court ruled that the erasure of
residents was not in accordance with the Convention.

189 |bid. For example, since the first adverse ruling in 1959, the UK has paid a total of 11
million EUR to compensate victims of human rights violations. Generally, these violations
have cost the UK more than they have cost Slovenia. However, compared to Slovenia, the
UK compensates its victims more than twice as quickly—on average, in less than a year,
while in Slovenia it takes two years for just satisfaction awards to be paid. See ibid.
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However, compliance with, or the execution and enforcement of,
ECtHR decisions must be distinguished from their implementation, which
occurs only when the state adopts (rather than merely plans) appropriate
measures that lead to changes within the domestic system, preventing future
violations. While Slovenia’s record of compliance with the ECHR is
generally very positive, there have been several significant cases in which
the ECtHR found violations of the Convention. These cases have resulted in
legislative reforms, policy changes, and/or administrative measures that
have enhanced the protection and respect of human rights. As Slovenia
continues to evolve within the European human rights framework, ongoing
and future reforms will be essential to ensure the full realisation of the rights
guaranteed under the ECHR.



The Protection of ... Slovenia 147

Bibliography

[1]

[2]

[3]

[4]

[5]

[6]

[7]

Avbelj, M. (ed.) (2019) Komentar Ustave Republike Slovenije. Del 2:
Drzavna ureditev [Commentary on the Constitution of the Republic of
Slovenia. Part 2: State Organization]. Nova Gorica: Nova univerza,
Evropska pravna fakuteta.

Avbelj, M. (2010) "Report on the Role and Status of the ECHR and
EU Law in Slovenia’, in Martinico, J., Pollicino, O. (eds.) The
National Judicial Treatment of the EU and ECHR Laws, Europa Law
Publishing [Online]. Available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1645822
(Accessed: 27 June 2025).

Avbelj, M. (2013) The Inherent Limits of Law - the Case of Slovenia’,
Verafassungsblog [Online]. Available at:
https://verfassungsblog.de/the-inherent-limits-of-law-the-case-of-
slovenia-2/?utm_source=chatgpt.com (Accessed: 21 May 2025).

Avbelj, M. (2018) Slovenia's Supreme Court rejects the European
Court of Human Rights, Verafassungsblog [Online]. Available at:
https://verfassungsblog.de/slovenias-supreme-court-rejects-the-
european-court-of-human-rights/?utm_source=chatgpt.com
(Accessed: 23 May 2025).

Avbelj, M., Letnar Cerni¢, J. (2020) The Impact of European
Institutions on the Rule of Law and Democracy: Slovenia and Beyond.
Oxford: Hart Publishing; https://doi.org/10.5040/9781509915071.

Bardutzky, S. (2020) ’Limits in times of crisis: On limitations of
human rights and fundamental freedoms in the Slovenian
constitutional order’, Central European Journal of Comparative Law,
1(2), pp. 9-31; https://doi.org/10.47078/2020.2.9-31.

Fikfak, V., Kos, U. A. (2021) ’Slovenia - An Exemplary Complier
With Judgments of the European Court of Human Rights?” Pravna
Praksa, Special Edition, 40(8), pp 1-XI;
https://doi.org/10.2139/ssrn.3801105.



148

[8]

[9]

[10]

[11]

[12]

[13]

Benjamin Flander

Flander, B. (2024) *The International and Supranational Rule of Law
in the Slovenian Legal System: 'Lessons' From European Courts’,
Law, Identity and Values, 4(1), pp. 53-80;
https://doi.org/10.55073/2024.1.53-80.

Flander, B., Mesko, G., Hacin, R. (2023) ’Punishment in Slovenia:
Seventy Years of Penal Policy Development’, European Journal for
Criminal Policy and Research, 29 (2023), pp. 625-645;
https://doi.org/10.1007/s10610-022-09524-8.

Flander, B., Modic, M., Lobnikar, B., Ticar, B. (2021) Ucinkovitost
sistemskega nadzora nad policijo na podrocju spostovanja clovekovih
pravic ter zakonskih in strokovnih standardov policijskega dela,
Zakljucno porocilo ciljnega raziskovanega projekta (CRP V5-1942).
Univerza v Mariboru, Fakulteta za varnostne vede. [Online].
Available at: https://www.fvv.um.si/wp-
content/uploads/2021/06/CRP-1942_Zakljuc%CC%8Cno-
poroc%CC%8Cilo.pdf (Accessed: 30 March 2025).

Grad F., Kaucic, 1., Zagorc, S. (2018) Ustavno pravo [Constitutional
Law], Ljubjana: Pravna fakulteta.

Hacin, R., Mesko, G., Aebi, M., Flander, B. (2022) ’From apparent
unity to diversity: Penal policies of (former) Yugoslav republics’,
European Journal of Crime, Criminal Law and Criminal Justice,
30(3-4), pp. 329-354; https://doi.org/10.1163/15718174-bjal0038

Ivanc, B. (2019) *Clovekove pravice in temeljne svoboséine, 17. &len
(nedotakljivost Zzivljenja)’ in Avbelj, M. (ed.) Komentar Ustave
Republike Slovenije [Commentary on the Constitution of the Republic
of Slovenia] [Online]. Available at: https://e-kurs.si/cleni/17-clen/
(Accessed: June 28, 2025).


https://doi.org/10.1007/s10610-022-09524-8
https://doi.org/10.1163/15718174-bja10038

[14]

[15]

[16]

[17]

[18]

[19]

[20]

The Protection of ... Slovenia 149

Juhart, M., Sancin, V. (2022) ’Slovenia: An Example of a Constitution
Guaranteeing High-Level Protection of Natural Resources and Sui
Generis Right to Drinking Water’ in Szilagyi, E. J. (ed.)
Constitutional ~Protection of the Environment and Future
Generations,Studies of the Central European Professors' Network,
Miskolc — Budapest: Central European Academic Publishing, pp. 439-
478; https://doi.org/10.54237/profnet.2022.jeszcpefg_11.

Keganovi¢, B, (2006) *Se o prezrtem sporoéilu iz Strasbourga, Pravna
Praksa’, no. 46, 2006, pp. 20-22 [Online]. Available at:
https://www.pravnapraksa.si/literatura/PP101D20061130V46PS20PE
20N1/ (Accessed: January 15, 2025).

Klemenci¢ G. (2006) Matko proti Sloveniji - prezrto sporocilo iz
Strasbourga’, Pravna Praksa, no. 45, 2006, pp. 3-4 [Online].
Available at:
https://www.pravnapraksa.si/literatura/PP101D20061123V45PS3PE4
N1/ (Accessed: May 18, 2025).

Korff, D. (2006) *The right to life: A guide to the implementation of
Article 2 of the European Convention on Human Rights’, Council of
Europe, Human rights handbooks, No. 8 [Online]. Available at:
https://www.refworld.org/reference/research/coe/2006/en/92032
(Accessed: February 15, 2025).

Krkljus, L. (2009) Pravna istorija srpskog naroda [Legal history of
Serbian Nation]. Univerzitet v Beogradu: Pravni fakultet.

Kukavica, J. (2022) *Matej Avbelj and Jernej Letnar Cerni¢: The
Impact of European Institutions on the Rule of Law and Democracy:
Slovenia and Beyond (Book Review)’, European Journal of Legal
Studies, 14(1), pp 267-278; http://dx.doi.org/10.2139/ssrn.4123129.

Rezek, M. (2002) Neodvisnost sodstva na preizkus$nji: pravosodje in
sistem politicne kazenske represije v Jugoslaviji (1948-1959),
Zgodovina za vse, Vol. 9, 2002: 81-92.



150

[21]

[22]

[23]

[24]

[25]

[26]

Benjamin Flander

Ribic¢ic, C. (1978) ’lzvrsilna oblast v stari Jugoslaviji’, Zbornik
znanstvenih razprav, 38, pp. 241-268.

Skocir, M. (2023) ’Legislative Framework of the Crime of Torture in
the Regulation and Jurisdiction of Slovenia’, Central European
Academy Law Review, 1(2), pp. 221-239;
https://doi.org/10.62733/2023.1.221-238.

Skubic, Z. (2011) ’Evolving Justice: The Constitutional Relationship
Between the Ministry Of Justice and the Judiciary and a Short
Overview of Recent Developments in the Area Of Court Management
in the Republic of Slovenia’, International Journal for Court
Administration, December 2011, pp. 1-19 [Online]. Available at:
https://iacajournal.org/articles/67/files/submission/proof/67-1-150-1-
10 (Accessed: 27 February 2025).

Sepec, M. (2019) *Clovekove pravice in temeljne svobos¢ine, 18. ¢len
(prepoved mucenja)’ in Avbelj, M. (ed.) Komentar Ustave Republike
Slovenije. [Online]. Awvailable at: https://e-kurs.si/cleni/18-clen/
(Accessed: 29 January 2025).

Tersek, A. (2009) *Defending Social Rights in Economic Crises: More
Active Constitutional Policy and Greater Positive Obligations of the
State’, in David R., Neckaf J., Sehnalek D. (eds.) COFOLA 2009: the
Conference Proceedings.[Online]. Available
at:https://www.law.muni.cz/sborniky/cofola2009/files/contributions/A
ndraz%20Tersek.pdf?utm_source=chatgpt.com (Accessed: 13 April
2025).

TerSek, A. (2020a) 'Legal and Political Priorities Regarding the
Problem of Mental Health and Suicide After the 2020 Coronavirus
Pandemic', Javno zdravje, 6/2020, pp. 1-4 [Online]. Available at:
https://nijz.si/wp-
content/uploads/2022/11/tersek_a jz_ 2020 _06.pdf?utm_source=chatg
pt.com (Accessed: 11 April 2025).


https://iacajournal.org/articles/67/files/submission/proof/67-1-150-1-10
https://iacajournal.org/articles/67/files/submission/proof/67-1-150-1-10

[27]

[28]

[29]

[30]

[31]

[32]

[33]

The Protection of ... Slovenia 151

Tersek, A. (2020b) 'Compulsory Vaccination Controversy, ECtHR
and Fundamental Human Rights’, ECHR Caselaw.com [Online].
Available at: https://www.echrcaselaw.com/en/echr-
decisions/compulsory-vaccination-controversy-ecthr-and-
fundamental-human-rights/ (Accessed: 17 April 2025).

Tersek, A. (2020c) ’Constitutional Remarks on Understanding
Freedom of Expression and the Concept of "Hate Speech” in Slovenia
- and in Europe’. ECHR Caselaw.com [Online]. Available at:
https://www.echrcaselaw.com/en/echr-decisions/by-article/article-
10/constitutional-remarks-on-understanding-freedom-of-expression-
and-the-concept-of-hate-speech-in-slovenia-and-in-
europe/?utm_source=chatgpt.com (Accessed: 21 April 2025).

Tersek, A., Dragan, J., Pavlin, D., Nastran. B., Vrazi¢, N. (2021) On
the Legality and Constitutionality of the Measures by which the
Slovenian Government Restricted Constitutional Rights and Freedoms
Before and After the 2020 Coronavirus Pandemic: Part 1°, Open
Political Science, 202; https://doi.org/10.1515/openps-2021-0015.

Vilfan, S. (1996) Pravna zgodovina slovencev [Legal history of
Slovenians], Slovenska matica.

Zagorc, S. (2005) ’Dvojna predramitev za slovensko oblast: Odprava
krSitev pravice do sojenja v razumnem roku - kako naprej?’, Revus -
Journal for constitutional theory and philosophy of law, 2005(5), pp.
45-53; https://doi.org/10.4000/revus.1768.

Zobec, J. (2012) Pilotne sodbe - konstitucionalizacija Evropskega

sodisca za clovekove pravice?, Dignitas, st. 55/56, pp. 12-33;
https://doi: 10.31601/DGNT/55/56-2.

Zobec, J. (2016) 'Just a Glass Bead Game?' in Motoc, 1., Ziemele, 1.
(eds.) The Impact of the ECHR on Democratic Change in Central and
Eastern Europe Judicial Perspectives, Cambridge University Press,
pp. 425 — 456; https://doi.org/10.1017/CB0O9781316471340.021.



152

[34]

[35]

[36]

[37]

[38]

[39]

[40]

Benjamin Flander

Zontar, J. (2009) ’Od neoabsolutizma do razpada monarhije’,
Kronika: casopis za slovensko krajevno zgodovino, Vol. 57, Izredna
Stevilka, pp. 483-506.

Advisory Committee on the Framework Convention for the Protection
of National Minorities (2023) 'Sixth Report submitted by Slovenia',
received on 25 July 2023 [Online]. Available at: https://rm.coe.int/6th-
sr-slovenia-en/1680ac0ef3 (Accessed: 13 June 2025).

Committee Against Torture (1999) ’Consideration of reports
submitted by states parties under Article 19 of the Convention’, Initial
reports of States parties due in 1994, Addendum, Slovenia, 10 August
1999 [Online]. Available at:
https://documents.un.org/doc/undoc/gen/g00/406/51/pdf/g0040651.pd
f (Accessed: 7 April 2025).

Committee of Ministers (2025a) Execution of the European Court of
Human Rights' Judgements: Main Achievements in Member States -
Slovenia, Department for the Execution of Judgements of the
European Court of Human Rights [Online]. Available at:
https://rm.coe.int/ma-slovenia-eng/1680a186¢c4 (Accessed: 9 April
2025).

Committee of Ministers (2025b) Main issues before the Committee of
Ministers - Ongoing supervision: Slovenia, Department for the
Execution of Judgements of the European Court of Human Rights
[Online]. Available at: https://rm.coe.int/mi-slovenia-eng/1680a23ca9
(Accessed: 12 April 2025).

Council of Europe (2012) Report by the Secretary General on the
Review of Council of Europe Conventions [Online]. Available at:
https://search.coe.int/cm#{%22CoEIdentifier%22:[%2209000016805c
a7b0%22],%22sort%22:[%22CoEValidationDate%20Descending%22
1} (Accessed: 16 September 2024).

Council of Europe (2025) The Council of Europe: key facts [Online].
Available  at:  https://www.coe.int/en/web/portal/the-council-of-
europe-key-facts (Accessed: 12 March 2025).



[41]

[42]

[43]

[44]

[45]

[46]

[47]

The Protection of ... Slovenia 153

Council of Europe (2025a) Committee of Ministers [Online].
Available at: https://www.coe.int/en/web/cm (Accessed: 14 March
2025).

Council of Europe (2025b) Parliamentary Assembly [Online].
Available at: https://pace.coe.int/en/ (Accessed: 13 March 2025).

CPT (2025) Report to the Slovenian Government on the visit to
Slovenia carried out by the European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (CPT)
from 8 to 17 October 2024, Strasbourg, 6 May 2025 [Online].
Available at: https://rm.coe.int/1680b59e7b (Accessed: 21 April
2025).

ECRI (2022) ECRI Conclusions on the Implementation of the
Recommendations in Respect of Slovenia Subject to Interim Follow-
Up, European Committee Against Racism and Intolerance, adopted on
7 December 2021 and published on 3 March 2022 [Online]. Available
at:  https://rm.coe.int/ecri-conclusions-on-the-implementation-of-the-
recommendations-in-respe/1680a59af2 (Accessed: 21 April 2025).

ECtHR (2022a) European Court of Human Rights Overview 1959-
2021. [Online]. Available at:
https://www.echr.coe.int/documents/d/echr/Overview 19592021 EN
G (Accessed: 7 December 2024).

ECtHR (2022c) 'First Section, Application no. 15118/22, Zoran
Jankovi€ against Slovenia, lodged on 21 March 2022, communicated
on 4 October 2022 [Online]. Available at:
https://hudoc.echr.coe.int/#{%22itemid%22[%22001-220477%22]}
(Accessed: 14 February 2025).

ECtHR (2025a) Press country profile - Slovenia, July 2024 [Online].
Available at:
https://www.echr.coe.int/documents/d/echr/cp_slovenia_eng
(Accessed: 11 April 2025)



154

[48]

[49]

[50]

[51]

[52]

Benjamin Flander

ECtHR (2025b) Department for the Execution of Judgements, of the
European Court of Human Rights, Slovenia, Execution of the
European Court of Human Rights, Judgements, Main Achievements in
Member States' [Online]. Available at: https://rm.coe.int/ma-slovenia-
eng/1680a186¢4 (Accessed: 3 May 2025).

ESCR (2024) European Social Charter (Revised): European
Committee of Social Rights Conclusions 2023 - Slovenia', March
2024 [Online]. Available at: https://rm.coe.int/conclusions-2023-
slovenia-en-2768-8360-0649-1/1680aedd1c  (Accessed: 16 May
2025).

Government of the Republic of Slovenia (2025) ’Obveznost
izvrSevanja sodb Evropskega sodisca za ¢lovekove pravice’. [Online].
Available at: https://www.gov.si/teme/obveznost-izvrsevanja-sodb-
evropskega-sodisca-za-clovekove-pravice/ (Accessed: June 3, 2025).

Grevio (2021) ’Evaluation Report on legislative and other measures
giving effect to the provisions of the Council of Europe Convention
on Preventing and Combating Violence against Women and Domestic
Violence (Istanbul Convention) — Slovenia’, Adopted on 21 June 2021
and published on 12 October 2021 [Online]. Available at:
https://www.ecoi.net/en/file/local/2063607/First+baseline+report+on+
Slovenia.pdf (Accessed: 30 June 2025).

Supreme Court of the Republic of Slovenia (2010) *Conference ACA-
Europe: Preventing backlog in administrative justice, Luxembourg -
June 2010, Questionnaire — Slovenia’ [Online]. Available at:
https://www.aca-
europe.eu/colloquia/2010/Slov%C3%A9nie_EN_conference_june_20
10.pdf (Accessed: 12 May 2025).

[53] Venice Commission of the Council of Europe (2000) Opinion on the

constitutional amendments concerning legislative elections in the
Republic of Slovenia, Adopted at 44th Plenary Meeting (13-14
October 2000) [Online]. Available at:
https://www.coe.int/en/web/venice-commission/-/opinion-135
(Accessed: 1 April 2025).


https://www.aca-europe.eu/colloquia/2010/Slov%C3%A9nie_EN_conference_june_2010.pdf
https://www.aca-europe.eu/colloquia/2010/Slov%C3%A9nie_EN_conference_june_2010.pdf
https://www.aca-europe.eu/colloquia/2010/Slov%C3%A9nie_EN_conference_june_2010.pdf

European Integration Studies, Volume 21, Number 2 (2025), pp. 155-189.
https://doi.org/10.46941/2025.2.4

TOMAS GRYGAR"

The Protection of Human Rights under the ECHR and Central Europe:
the Czech Republic™

ABSTRACT: This paper examines the protection of human rights under the
ECHR in the Czech Republic, emphasizing the historical evolution of
human rights protection in the territory of the present-day Czech Republic,
constitutional aspects of the application of the ECHR, the nation’s
relationship with the Council of Europe (CoE) and landmark cases
involving the Czech Republic before the ECtHR. Czechoslovakia was the
first post-communist country that ratified the ECHR. However, the process
of readmission of the independent Czech Republic to the Council of Europe
after the dissolution of Czechoslovakia and the subsequent retroactive
binding of the ECHR on the Czech Republic has been associated with
several problematic issues from the perspective of public international law
doctrine. This article points out that this retroactive application of the ECHR
effectively violated Art. 59 (1) of the ECHR [former Art. 66 (1)], which
provides that the ECHR shall be open to the signature of the members of the
Council of Europe only. The paper also discusses in more detail a position
of the ECHR in the Czech legal order and, above all, the constitutional
background to its application. It draws attention to the problematic
jurisprudence of the Czech Constitutional Court, according to which human
rights treaties, including the ECHR, are not only part of the Czech legal
order, but even of the “constitutional order”. This conclusion is contrary to
Article 10 and Article 112(1) of the Czech Constitution. Landmark cases
involving the Czech Republic before ECtHR reveal its evolving legal
landscape. Notable cases include D.H. and Others v. Czech Republic,
concerning alleged discrimination against Roma children in education. It is
one of the first cases ever decided (not unanimously) by the Grand
Chamber.

* JUDr. Tomas Grygar, Ph.D. — The Constitutional Court of the Czech Republic; Faculty of
Law, Palacky University in Olomouc, Czech Republic. tomas.grygar@upol.cz.

™ The research and preparation of this study was supported by the Central European
Academy.


https://doi.org/10.46941/2025.2.4

156 Tomas Grygar

KEYWORDS: ECHR — human rights in the Czech Republic — Czech
constitution — monitoring visits to the Czech Republic — D.H. and Others v.
Czech Republic.

1. Introduction

The political changes associated with the so-called Velvet Revolution
(1989), the subsequent ratification (1992) of the Convention for the
Protection of Human Rights and Fundamental Freedoms (hereinafter
referred to as “ECHR”) and the establishment of the independent Czech
Republic (1993) marked major milestones in the development of the rule of
law and the protection of human rights and freedoms in the territory of the
present-day Czech Republic. Czechoslovakia was the first post-communist
country that ratified the ECHR. The historical framework provides a basic
context for understanding the country’s current approach to human rights,
including its commitment to the ECHR. Therefore, the development of
human rights in the area of the contemporary Czech Republic is first
discussed in this paper, with an emphasis on the historical constitutional
catalogues of human rights. The next chapter deals with the membership of
the Czech Republic in the Council of Europe (from the perspective of the
protection of human rights). This chapter also mentions the various CoE
human rights conventions to which the Czech Republic is a State Party,
underscoring its broader commitments beyond ECHR. In the subsequent
section, we discuss the process of ratification of the ECHR by
Czechoslovakia and the Czech Republic, its position in the Czech legal
order and, above all, the constitutional background to its application, in
more detail. Moreover, obligations derived from the ECHR have also
inspired significant legal reforms, fostering a more robust protection of
individual rights. Finally, this paper provides an in-depth review of
landmark cases brought by the Czech Republic before the European Court
of Human Rights (hereinafter referred to as “ECtHR”).

2. Historical development of human rights in the Czech Republic

2.1. The period up to 1918

The creation of the first catalogues of fundamental rights in the territory of
the present-day Czech Republic is inextricably linked to the development of
law in the Austrian (later Austro-Hungarian) Empire. Probably the most
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significant legislative step taken before the constitutionalist movement in
the Monarchy (besides extending certain fundamental rights! by the
monarch’s patents) can be considered the adoption of the General civil code
— ABGB? (1811). This code, which was in force in Czechoslovakia until
1950,% established, among other matters, the legal personality of every
person and the prohibition of slavery or the prohibition of retroactivity of
the law.* Simultaneously, the ABGB subscribes to the concept of natural
human rights and “natural principles of law”, which were to be applied
when the text of the law could not be used even by analogy.® In the area of
criminal law, the first indications of the enshrinement of fundamental rights
can be observed in Constitutio criminalis Josephina (1787), which fully
respected the application of the nullum crimen sice lege and nulla poena
sine lege.®

The first constitution which contained a catalogue of some
fundamental rights (personal and religious freedom, freedom of speech and
press, national equality, publicity of court proceedings etc.)” was the so-
called Pillersdorf Constitution (April 1848). However, it was never
implemented; only the Reichstag was convened on the basis of it.2 The so-
called Stadion Constitution (March 1849) had a similar misfortune, as only
some of its provisions were implemented by patents.® The Schmerling
Constitution (February 1861) did not contain a catalogue of human rights.
The polylegal December Constitution (1867), which also included the Basic
Law on the General Rights of Nationals,®® marked a significant
breakthrough. This constitution established many “classical” human rights

! See for example The Patent of Toleration (1781) or the Serfdom Patent (1781) issued by
the Joseph II.

2 From German words Allgemeines biirgerliches Gesetzbuch.

3 The ABGB (1811) was replaced in Czechoslovakia by the Civil Code of 1950, which was
highly ideological and written in the spirit of socialism. In many ways (legal equality
between the subjects of law, protection of property rights etc.) it meant a reduction in the
protection of fundamental rights. See Dvorak In Maly and Soukup., 2004, pp. 472-492.

4 The interpretation of the fundamental § 5 of the ABGB has been in the interest of legal
doctrine in our country, in particular, the publication Prochazka, 1928 can be referred to.

5 Tilsch, 1925, p. 68.

6 Maly, 2010, pp. 193-194.

7 Social rights and, with certain exceptions (e.g., freedom of speech), political rights were
not guaranteed. Kithn, 2022, p. 24.

8 Maly, 2010, p. 212.

® lbid., p. 214.

10 No. 142/1867 Coll.
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(1% generation of human rights), including selected political rights. It should
be emphasised that the author of the (much later formulated) theory of three
generations of human rights!! is a French lawyer of Czech origin Karel
Vasak (see also chapter 2.3 in fine).

2.2. The period 1918-1948
The independent Czechoslovak Republic was established on 28 October
1918. The first Czechoslovak law adopted after the collapse of the Austro-
Hungarian Empire was the so-called Reception Norm'?, which left the
existing land and empire laws and regulations into force for the time
being.’* On 13 November 1918, the so-called provisional constitution was
adopted, but it did not contain a bill of fundamental rights and freedoms.
This was changed by the Czechoslovak Constitution of 1920, which
contained a broad catalogue of fundamental rights, particularly in Title V.*°
and in Title VI. The Constitution of 1920 also formally established the
world’s first independent Constitutional Court built on the model of a
concentrated constitutional judiciary, partly following the ideas of Hans
Kelsen.'® In fact, it was then established as the second concentrated
constitutional court in the world after the Austrian Constitutional Court
(Verfassungsgerichtshof).!” Nevertheless, its practical significance during
this period was small and the results of its activities were, for a number of
reasons, quite marginal.®

Compared to many other foreign constitutions of the same period, the
Constitution of 1920 can be highlighted,*® for example, by the establishment
of an universal equal and secret voting right for all citizens without
distinction of sex (in case of elections to the Chamber of Deputies), the

11 See Domaradzki, Khvostova and Pupovac, 2019, pp. 423-443.

12 Coll. means ,,Collection of Laws* (the main source of law in the Czechoslovakia and the
Czech Republic).

18 For details, see Vojagek, 2018, pp. 157-184; Schelle, p. 41.

14 Formally "Constitutional Charter of the Czechoslovak Republic (Act No 121/1920 Coll.).
15 An example is the duty to defend the state (§ 127). For details, see Weyr, 1937, pp. 276-
277.

16 Sladecek In Pavlicek et al., 2011, p. 938.

7 For a detailed discussion of the development of Czechoslovak constitutional justice, see
the monograph Langasek, 2011.

18 Schelle, 2019, p. 112.

19 For a comparison of contemporary constitutions, see e.g., Brokova, 2020, pp. 89-102.
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abolition of the privilege of noble birth,° or the broad guarantee of freedom
of religion.?! It was explicitly mentioned that all religions were equal. The
protection of marriage, family, and motherhood was also explicitly
mentioned.?> However, the Constitution of 1920 did not yet provide for
social rights in any way.?

In relation to the rights of national minorities, the Constitution of 1920
and laws were largely based on the requirements of the minor Treaty of
Saint-Germain.?* Nevertheless, the entirety of Title VI of the Constitution
was later considerably affected by Constitutional Decree No. 33/1945 issued
by the President of the Czechoslovak Republic.?® For the rest, the bill of
rights in the Constitution of 1920 was broadly comparable to most other
European constitutions of the same period. On the other hand, it is
significant that the constitutional regulation of fundamental rights was (and
had to be) was followed by a number of sub-acts which implemented the
individual constitutional rights.?® Notably, according to the prevailing view
of legal theory and practice at the time,” the provisions of the Constitution
on fundamental rights and freedoms were not directly applicable.?® Overall,
from our point of view, Constitution of 1920 was a very accomplished
constitutional text, which was in many ways a source of inspiration?® for the
current Constitution of the Czech Republic and the Czech Charter of
Fundamental Rights and Freedoms.

2.3. The period 1948-1989
After the Communist Party came to power in Czechoslovakia, a new
Constitution, which also included a catalogue of fundamental rights and

20 Weyr, 1937, p. 251. In this sense, the Constitution of 1920 [§ 106 (3)] was ideologically
related to the earlier Law 61/1918.

2L For a contemporary critique of the theoretical ambiguity of the relationship between the
state and the religious denominations, see Weyr, 1937, pp. 272-274.

22 However, according to FrantiSek Weyr, the most renowned Czechoslovak
constitutionalist of the time, this provision of the constitution had no normative
significance. Rather, it was a political emphasis on the importance of family and marriage.
The Weimar Constitution of 1919 was probably the reference model. Weyr, 1937, p. 275.

23 Critically, see e.g. Kiihn, 2022, pp. 26-27.

24 Gronsky, 2005, p. 104.

2 |hid.

% See Gronsky, 2005, pp. 99-104.

21 \Weyr, 1937, pp. 248-250.

28 Critically, see Kihn, 2022, pp. 27-28.

2 Jiraskova In Pavlicek et al., 2011, p. 322.
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freedoms, was adopted on 9 May 1948. The text of the Constitution of 1948
and the regulation of human rights were in many ways related to the
Constitution of 1920,% but the regulation of social rights was added. On the
other hand, the Constitution of 1948 no longer provided for the protection of
national and ethnic minorities. The new Constitution was not yet
substantially influenced by the Marxist theory of the state and law and
differed in its formal democratic conception from many constitutions of
Eastern European states of the time, which often followed the Soviet
Constitution (1936).3! The difference between the text of the Constitution
and the actual (real) level of human rights protection was all the more
noticeable. In the words of German legal theory, it was a fictitious
constitution, where the constitutional reality (Verfassungswirklichkeit)
differed from the text of the Constitution. In practice, the period after 1948
was associated with the suppression of many human rights, especially
property rights (large-scale collectivisation and expropriation) and political
rights. A number of laws, especially from 1948-1951 (e.g., the law on
forced labour camps,? the law for the protection of the people’s democratic
republic, the law on population reporting etc. were in a flagrant
contradiction with the constitutional principles and human rights enshrined
in the Constitution of 1948.3 The political trials against the opponents of
the communist regime should also be mentioned in this context.>*

On 11 July 1960, the new socialist Constitution of the Czechoslovak
Socialist Republic was adopted. Constitution of 1960 regulated fundamental
rights and duties in Articles 19 to 38. While the text of the 1948
Constitution still conformed to democratic traditions, the 1960 Constitution
was already a highly ideological text that enshrined the leading role of the
Communist Party in the State.®® Judges were obliged to interpret legislation
“in accordance with socialist legal consciousness”.%® One may also point to
the hitherto unusual systematics of human rights regulation in the
Constitution.®” In the first place, economic, social, and cultural rights were
regulated. It must be emphasised that all cultural policy, education, and

% Gronsky In Pavlicek et al., 2011, p. 222.

31 Gronsky, 2006, p. 329.

32 In detail, e. g. Soukup In Maly and Soukup, 2004, pp. 415-427.
33 Gronsky, 2006, p. 334.

34 See the monograph [11] Blahova et al., 2015.

35 Article 4.

% Article 102(2).

37 Gronsky, 2007, p. 27.



The Protection of ... Czech Republic 161

training had to be conducted according to the Marxist-Leninist philosophy.
Subsequently, political rights were regulated. Freedom of speech and
freedom of assembly were guaranteed only “in accordance with the
interests of the working people”, which in practice allowed for substantial
restrictions on these rights. Political rights were only provided for at the end
of the catalog of fundamental rights. Moreover, the legislation on the
protection of the property right succumbed to strong ideological pressure;
state ownership and (socialistic) cooperative ownership were preferred.

At this time, the constitutional theory in Czechoslovakia was
influenced by the Marxist theory of the state and law. However, some
outstanding constitutional lawyers of Czech origin worked in exile and
contributed to the development of human rights even on an international
scale. Karel Vasak (1929 — 2015), who emigrated to France, obtained
French citizenship and later became the first Secretary-General of the
International Institute of Human Rights (Strasbourg) founded by René
Cassin, has already been referenced.®® In addition to being the author of the
above-mentioned generation of human rights (see chapter 2.1), he was,
among other things, the general editor of the publication Dimensions
internationales des droits de [’homme (The International dimensions of
human rights).%

2.4. Post-1989 period

Shortly after the Velvet Revolution (November 1989), Article 4 on the
leading role of the Communist Party was removed from the Constitution of
1960, followed by a change in the name of the state (removal of the word
“socialist”) and the equalisation of all forms (of protection) of property
rights. In January 1991, the Charter of Fundamental Rights and Freedoms
was adopted (as a constitutional Act No. 23/1991), which is still in force in
the Czech Republic. The Charter of Fundamental Rights and Freedoms is in
many aspects based on international human rights treaties,*° particularly the
Convention for the Protection of Human Rights and Fundamental Freedoms
(ECHR), International Covenant on Civil and Political Rights (ICCPR), and

% Radio Prague International (2025) Trois générations de droits humains: retour sur le
parcours du juriste tchéco-francais Karel Vagdk. [Online]. Available at:
https://francais.radio.cz/trois-generations-de-droits-humains-retour-sur-le-parcours-du-
juriste-tcheco-8850260 (Accessed: 15 July 2025).

%  Vasak and Philip, 1982. Electronic version. [Online]. Available at:
https://unesdoc.unesco.org/ark:/48223/pf0000056230 (Accessed: 15 July 2025).

40 Filip, 2010, p. 316.
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The International Covenant on Economic, Social, and Cultural Rights
(ICESCR). Considering the length of the paper, the content of the Charter of
Fundamental Rights and Freedoms will not be discussed in detail; its
English translation is available on the website of the Constitutional Court of
the Czech Republic.** Compared to the previous regulation of the socialist
Constitution of 1960, the following should be emphasised: adequate
protection of the right to property (expropriation is permitted in the public
interest, on the basis of law, and for compensation only),*? the right to
judicial and other legal protection, the rights of national and ethnic
minorities or the right to a favourable environment. The 2021 amendment*3
to the Charter of Fundamental Rights and Freedoms provides that everyone
‘has the right to defend his or her life or the life of another person, even
with a weapon, under conditions established by law’. Of note is the
guarantee of political rights,** with limitations possible in essentially the
same situations as under the ECHR. Compared to many other foreign
constitutions, there is a specific prohibition of censorship or a guarantee of
the right of assembly, whereby assemblies are not dependent on state
authorisation*®® Outside the political rights area, the prohibition on forcing a
citizen to leave the territory of the homeland or the provision that
“inheritance is guaranteed” should be mentioned.*® In these matters, the
regulation goes beyond the requirements of the ECHR.

The independent Czech Republic was established on 1 January 1993
by the defederalisation of Czechoslovakia. By a constitutional norm*’, the
existing Czechoslovak legislation was transferred into the legal system of
the newly established Czech Republic. On 1 January 1993, the Constitution
of the Czech Republic (Constitutional Act No. 1/1993 Coll.) also entered
into force, which regulated the relations between the constitutional organs of

41 Constitutional Court (2020) Charter of Fundamental Rights and Freedoms — english ver.
[Online]. Available
at:https://www.usoud.cz/fileadmin/user_upload/ustavni_soud_www/Pravni_uprava/AJ/Listi
na_English_version.pdf (Accessed: 7 August 2024).

42 For details, see Grygar et al., 2020, pp. 29-43.

4 Constitutional act No. 295/2021 Coll.

4 For detail, see the monograph: Molek, 2014.

4 Assemblies are merely notifiable and not authorised by the State. For more details, see:
Grygar, 2022, pp. 151-175.

% The interpretation of this right has been particularly problematic in relation to the so-
called European Arrest Warrant and has also been the subject of the Constitutional Court's
decision-making.

47 Constitutional Act No. 4/1993 Coll.
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the State and, inter alia, the relationship of Czech law to international law,
in particular. The regulation of human rights continued to be contained in
the Charter of Fundamental Rights and Freedoms (see above), which was
re-enacted as part of the constitutional order (semi-legal constitution sensu
lato) under No. 2/1993 Coll.

3. Czech Republic as a member of the Council of Europe: a human
rights perspective

3.1. In general
The Czech and Slovak Federal Republic (the name of Czechoslovakia in
1990-1992) was admitted as a member of the Council of Europe at the
Committee of Ministers meeting in Madrid on 21 February 1991. However,
due to the establishment of the independent Czech Republic and the
independent Slovak Republic (through the defederalisation of the common
Czechoslovak state), both countries had to formally reapply for admission to
the Council of Europe. The Council of Europe has not used the possibility
of “succession” of membership in the international organisation to newly
created states,*® which would not have to go through a new admission
procedure. Although “automatic succession” was not possible because of
the need to decide again on the number of newly acceded States represented
in the Parliamentary Assembly or on the level of membership fees, the re-
assessment of the conditions for membership in the Council of Europe was
not avoided.*® This practice has been heavily criticised in the legal doctrine
of international law.>®

The Czech Republic was admitted as a member of the Council of
Europe on 30 June 1993 (the meeting of the Committee of Ministers was
held in Strasbourg).>* Together with the European Union (EU) and the
North Atlantic Treaty Organisation (NATO), the Council of Europe is the
most important international organisation of which the Czech Republic is a
member. As will be pointed out in Chapter 4 of this paper, the Czech
Republic was still obligated by the ECHR in the period between 1 January

4 In the case of the possibility of "succession" of membership in an international
organisation, the membership of Egypt and Syria in the United Nations, which together
formed the United Arab Republic in 1958, is referenced. See Malenovsky In Kmec et al.,
2013, p. 13.

49 Ibid.

%0 1hid.

51 Resolution (93)32.
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1993 (the establishment of the independent Czech Republic) and 30 June
1993, although the ECHR “shall be open to the signature of the members of

the Council of Europe” >

3.2 The Czech Republic and the human rights treaties of the Council of

Europe

The Czech Republic has ratified the following treaties of the Council of

Europe, their annexes and protocols (each annex and protocol is counted

and listed separately), which the Office of the Council of Europe®

categorises as human rights treaties (in order from most recent):

o Protocol No. 15 amending the ECHR (CETS No. 213)

o Council of Europe Convention on Action against Trafficking in
Human Beings (CETS No. 197)

o Protocol No. 14 to the ECHR, amending the control system of the
Convention (CETS No. 194)

o Additional Protocol to the Convention on Cybercrime, concerning the
criminalisation of acts of racist and xenophobic nature committed
through computer systems (ETS No. 189)

o Protocol No. 13 to the ECHR, concerning the abolition of the death
penalty in all circumstances (ETS No. 187)

o European Agreement relating to persons participating in proceedings
of the European Court of Human Rights (ETS No. 161)

o Additional Protocol to the European Social Charter Providing for a
System of Collective Complaints (ETS No. 158)

o Framework Convention for the Protection of National Minorities (ETS
No. 157)

o Protocol No. 11 to the ECHR, restructuring the control machinery
established thereby (ETS No. 155)

o Protocol No. 2 to the European Convention for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (ETS
No. 152)

52 Art. 59 (1) of the ECHR; former Art. 66 (1).

53Treaty Office — Council of Europe (2024). Treaty list for a specific State: the Czech
Republic. [Online]. Awvailable at: https://www.coe.int/en/web/conventions/by-member-
states-of-the-council-of-europe?module=treaties-full-list-
signature&CodePays=CZE&CodeSignatureEnum=&DateStatus=07-23-
2024&CodeMatieres=44 (Accessed: 12 August 2024).


https://www.coe.int/en/web/conventions/by-member-states-of-the-council-of-europe?module=treaties-full-list-signature&CodePays=CZE&CodeSignatureEnum=&DateStatus=07-23-2024&CodeMatieres=44
https://www.coe.int/en/web/conventions/by-member-states-of-the-council-of-europe?module=treaties-full-list-signature&CodePays=CZE&CodeSignatureEnum=&DateStatus=07-23-2024&CodeMatieres=44
https://www.coe.int/en/web/conventions/by-member-states-of-the-council-of-europe?module=treaties-full-list-signature&CodePays=CZE&CodeSignatureEnum=&DateStatus=07-23-2024&CodeMatieres=44
https://www.coe.int/en/web/conventions/by-member-states-of-the-council-of-europe?module=treaties-full-list-signature&CodePays=CZE&CodeSignatureEnum=&DateStatus=07-23-2024&CodeMatieres=44

The Protection of ... Czech Republic 165

o Protocol No. 1 to the European Convention for the Prevention of

Torture and Inhuman or Degrading Treatment or Punishment (ETS

No. 151)

. European Charter for Regional or Minority Languages (ETS No. 148)
o Protocol No. 9 to the ECHR (ETS No. 140)

o Additional Protocol to the European Social Charter (ETS No. 128)

o European Convention for the Prevention of Torture and Inhuman or

Degrading Treatment or Punishment (ETS No. 126)

o Protocol No. 8 to the ECHR (ETS No. 118)
o Protocol No. 7 to the ECHR (ETS No. 117)
o Protocol No. 6 to the ECHR concerning the Abolition of the Death

Penalty (ETS No. 114)

o European Agreement relating to Persons participating in the

Proceedings of the European Commission and Court of Human Rights
o Protocol No. 5 to the ECHR, amending Articles 22 and 40 of the

Convention
o Protocol No. 4 to the ECHR, securing certain rights and freedoms

other than those already included in the Convention and in the first

Protocol thereto (ETS No. 046)

o Protocol No. 3 to the ECHR, amending Articles 29, 30 and 34 of the

Convention (ETS No. 045)

o Protocol No. 2 to the ECHR, conferring the right to give advisory

opinions upon the European Court of Human Rights (ETS No. 044)

o European Social Charter (ETS No. 035)
o Protocol (No. 1) to the ECHR (ETS No. 009)
o Convention for the Protection of Human Rights and Fundamental

Freedoms - ECHR (ETS No. 005)

The Czech Republic has also ratified Protocol No. 10 to the ECHR,
but this has never entered into force.>*

Several treaties have been negotiated (signed) by the Czech Republic
but have not yet been ratified and are therefore not legally binding on the
Czech Republic. A recent example is the so-called Istanbul Convention
(Convention on preventing and combating violence against women and
domestic violence — CEST No 210). The ratification of international treaties
in the Czech Republic is carried out by the President of the Republic.
However, in order to ratify certain international treaties (see the next part of

% Kmec et al., 2012, p. 9.
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this article for more details), he needs the consent of both chambers of the
Parliament. The Senate of the Parliament of the Czech Republic refused to
give its consent to ratify the Istanbul Convention. Thus, the ratification
process of the already negotiated treaty had to be stopped. The Czech
Republic has still not ratified the Protocol No. 12 to ECHR. When ratifying
some treaties, the Czech Republic made reservations, or stipulated that it
would commit itself to respecting only certain provisions of the treaty (e.g.,
the European Social Charter).%®

It should be noted that the scope of human rights is, of course, also
influenced by a number of other international treaties that are not primarily
classified as human rights treaties and are therefore not listed above (e.g.,
treaties in the field of biomedicine, environmental protection, etc.). A
complete list of treaties with the date of signature and ratification by the
Czech Republic is available on the website of the Office of the Council of
Europe.>®

3.3 National reports
In relation to the legal framework for the monitoring of the Czech
Republic’s membership obligations in the Council of Europe,
Recommendation No. 1338 (1997) of the Parliamentary Assembly on the
obligations and commitments of the Czech Republic as a member state
should be referenced. The Commissioner for Human Rights of the Council
of Europe carried out three monitoring visits to the Czech Republic, namely
in 2003, 2010 and 2012. Since the report on the last visit to the Czech
Republic is more than 10 years old, providing a detailed overview of its
content is not worthwhile. Many of the problematic issues mentioned in
these reports have, in our opinion, already been remedied by the Czech
Republic.

Even in the first national report (2003), the Czech Republic was
already criticised for the situation of the Roma (Gypsy) community, which
represents an ethnic minority, comprising an estimated 2 % of the

55 In the Czech Republic published under No. 14/2000 Coll.

% Treaty Office — Council of Europe (2024). Treaty list for a specific State: the Czech
Republic. [Online]. Awvailable at: https://www.coe.int/en/web/conventions/by-member-
states-of-the-council-of-europe?module=treaties-full-list-
signature&CodePays=CZE&CodeSignatureEnum=&DateStatus=07-23-
2024&CodeMatieres=44 (Accessed: 12 August 2024).
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population.>” This criticism was repeated in some way in later reports from
2010 and 2012. The main issues raised were problems in the area of
education, compensation for forced sterilisation in the past, access to
housing, or violence®® towards the Roma community. Alleged violations of
the rights of the members of the Roma community were mentioned in all the
national reports and was the one that received the most attention. The
national report from 2010 concerned only the situation of the Roma and did
not point out any other problematic areas in the protection of human rights
in the Czech Republic.

According to the national report (2003) ‘the young members of the
Roma/Gypsy community were drastically over-represented in special
schools and classes for children suffering fiom slight mental disability’>®
National reports have warned that the excessive placement of Romani
children in “special schools” may have the hallmarks of racial segregation.
This is particularly relevant to education in so-called socially excluded
localities (North Bohemia, North Moravia). This was confirmed in principle
by the ECtHR in its landmark judgment in D. H. and Others v. Czech
Republic (2007),° which found a violation of Article 14 (Prohibition of
Discrimination), in conjunction with Article 2 of Protocol No. 1 (Right to
Education) of the ECHR. In this case, according to the ECtHR, 18 children
of Roma origin had been placed in schools for children with intellectual
disabilities because of their ethnic origin. In fact, the ECtHR has not been
uniform in its assessment of the issue of a discrimination against Roma
children, as it was one of only 25 cases in which the Grand Chamber of the
ECtHR reversed a previous decision on the merits during the first eight
years of the 11" Protocol to the European Convention.®* On the other hand,
there has been a noticeable inclusion of socially excluded and mildly

57 Government of the Czech Republic (2018). Zprava o stavu romské mensiny v Ceské
republice za rok 2017, p. 4. [Online]. Available at:
https://vlada.gov.cz/assets/ppov/zalezitosti-romske-komunity/dokumenty/Zprava-o-stavu-
romske-mensiny-2017.pdf (Accessed: 27 August 2024).

%8 For the sake of completeness, we must emphasise that ,,from a total of 313 387 offences
detected on the territory of the Czech Republic in 2010, only 252 had an extremist subtext,
i. e. 0.08 % of the total number of offences* . See Comments of the Czech Republic on the
Report by the Commissioner for Human Rights of the Council of Europe, following his
visit to the Czech Republic from 17 to 19 November 2010, p. 23.

% Report by Alvaro Gil-Robles, Commissioner For Human Rights, on his visit to the Czech
Republic from 24 to 26 February 2003, CommDH (2003)10, p. 4.

60 Case of D.H. and Others v. the Czech Republic, App. No. 57325/00, 13 November 2007.
61 Malenovsky, 2008, p. 300.
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mentally disabled children in mainstream schools in recent years.
Simultaneously, national reports have acknowledged that ‘the authorities
have implemented a series of measures in order to remedy this unfortunate
situation, in particular the introduction of Roma/Gypsies as assistant
teachers in regular classes and the provision of preliminary classes’%
although the situation was not satisfactory even in the last monitoring visit
in 2012.%3

The 2010 and 2012 national reports also mentioned the frequent
placement of Roma children in institutional care, mainly due to the
unsuitable family background (financial and housing problems etc.
Therefore, the ECtHR found a violation of Article 8 (Private and Family
Life) of the ECHR in its judgement Wallovd and Walla v. the Czech
Republic  (2006).%* The 2010 national report highlighted the
recommendation that ‘in accordance with the judgments of the Strasbourg
Court, the Czech authorities should ensure that no child is placed in
institutional care solely on grounds relating to the poor housing conditions
or financial situation of his or her family’.%®

In one of his reports, the Commissioner for Human Rights drew
attention to the issue of compensation for (mostly Roma) women who have
been forcibly sterilised since 1966. The Commissioner emphasised that
women affected by this sterilisation were

without an effective remedy to obtain reparation, including
compensation, a situation that should be urgently remedied in
line with international law standards. In order to prevent the re-
occurrence of coercive sterilisations, the Commissioner also
calls on the Czech authorities to ensure that healthcare
legislation clearly defining the requirements of free, prior and

62 Report by Alvaro Gil-Robles, Commissioner For Human Rights, on his visit to the Czech
Republic from 24 to 26 February 2003, CommDH (2003)10, p. 4.

83 Report by Nils Muiznieks Commissioner for Human Rights of the Council of Europe,
following his visit to the Czech Republic from 12 to 15 November 2012, CommDH
(2013)1.

6 Wallova and Walla v. the Czech Republic, App. Nos. 23848/04 and 33571/04, 26 October
2006.

6 Report by Thomas Hammarberg Commissioner for Human Rights of the Council of
Europe, following his visit to the Czech Republic from 17 to 19 November 2010,
CommbDH (2011)3, p. 22, point 103.
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informed consent with regard to sterilisation is in place by mid-
2011.%¢

For the sake of completeness, it should be noted that in the Czech
Republic, Act No. 297/2021 Coll., on the provision of compensation to
women sterilised in violation of the law, entered into force in 2021.5°

In relation to the judicial system (delays in proceedings, access to the
Constitutional Court etc., comments were made only in the 2003 national
report.%8 On the current length of court proceedings in the Czech Republic,
it can be noted that the estimated time required to resolve civil, commercial,
administrative, and other cases, is not out of line with the EU average.
According to the CEPEJ study and EU Justice Scoreboard (2024) the Czech
Republic even ranks third best place in the category, “estimated time needed
to resolve litigious civil and commercial cases at first instance”.®® Regarding
access to the Constitutional Court and the counting of the time limit for
submitting a constitutional complaint, the criticism contained in the 2003
national report referring to the ECtHR judgments (B¢€les and others v. Czech
Republic™® and Zvolsky and Zvolska v. Czech Republic’) is, from our point
of view, incorrect. In this cases, it was a misapplication of national law in
specific cases, not a systemic error in the legislation.

In addition to the Commissioner’s national reports, thematic
monitoring of the Czech Republic’s commitments is also carried out
periodically, especially by the individual Council of Europe committees
(Committee for the Prevention of Torture, European Commission against
Racism and Intolerance, European Committee of Social Rights, European
Commission for the efficiency of justice...). A link to these sub-monitorings

% 1hid.

7 The Supreme Administrative Court of the Czech Republic has already commented on the
interpretation of the law in the case of missing (lost) medical records in favour of women in
its judgment of 4 July 2024 No. 9 As 61/2023-65.

6 Report by Alvaro Gil-Robles, Commissioner For Human Rights, on his visit to the Czech
Republic from 24 to 26 February 2003, CommDH (2003)10, p. 9-10. These comments no
longer appear in subsequent national reports.

8 1hid.

0 Case of Béles and others v. Czech Republic, App. No. 47273/99, 12 November 2002.

"L Case of Zvolsky and Zvolska v. Czech Republic, App. No. 46129/99, 12 November 2002.



170 Tomas Grygar

can be obtained via the website of the Permanent Representation of the
Czech Republic to the Council of Europe in Strasbourg.”

4. The ECHR and Czech national law

4.1. Ratification of the ECHR
Even before the ratification of the ECHR, the State had to become a
member of the Council of Europe, as the Art. 59 (1) of the ECHR provides
that the ECHR ‘shall be open to the signature of the members of the Council
of Europe’ (see chap. 3.1). The Czech and Slovak Federal Republic signed
the ECHR on 21 February 1991, the ratification followed 13 months after its
signing, on 18 March 1992.” On the same date, the ECHR as amended by
Protocols 3, 5 and 8, as well as Protocols 1, 2 and 4, became effective for
the Czech and Slovak Federal Republic.”* Czechoslovakia was the first post-
communist country to ratify the ECHR.™

Shortly before the defederalisation of Czechoslovakia (see Chapter
2.4), the Czech National Council approved a resolution that the newly
formed State would consider the ECHR, including all the protocols ratified
by the Czech and Slovak Federal Republic, to be effective and binding since
1 January 1993 (the date of the establishment of the independent Czech
Republic).”® However, this unilateral declaration is not legally binding on
third parties.”” As mentioned in Chapter 3.1, the Committee of Ministers of
the Council of Europe decided that the two successor states of
Czechoslovakia (the independent Czech Republic and the independent
Slovak Republic) would have to submit to a new accession procedure and
that there would be no succession of membership in the international
organisation. However, together with the admission of the Czech Republic
as a member of the Council of Europe on 30 June 1993, the Committee of
Ministers, considering the abovementioned statement of the Czech National

2 permanent Representation of the Czech Republic to the Council of Europe in Strasbourg
(2024). [Online] Available at:
https://mzv.gov.cz/coe.strasbourg/cz/ceska_republika_a rada_evropy/index_1.html.
(Accessed: 2 September 2024).

3 Malenovsky, 2013, p. 6.

" Kmec et al., 2012, p. 146.

> Smekal, 2016, p. 87; Malenovsky, 2013, p. 6.

6 Malenovsky, 2013, p. 6.

" Hohenveldern, 2006, p. 246.
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Council, decided that the ECHR would apply retroactively to the Czech
Republic since 1 January 1993.

One of the most prominent Czech experts on public international law
and former judge of the Court of Justice of the EU, J. Malenovsky’®,
criticises that the Committee of Ministers of the Council of Europe, by its
retroactive resolution, effectively allowed the ECHR to also bind states
which were not members of the Council of Europe, contrary to its Article
59(1) (see above). Malenovsky points out that, consequently, the Czech
Republic was clearly in a worse position than the other signatory states to
the ECHR in the first half of 1993.7° The Czech Republic was subject to all
the obligations arising from the ECHR between 1 January 1993 and 30 June
1993, but as a result of its lack of membership of the Council of Europe it
did not enjoy any rights and did not even have its own judge at the
ECtHR.%

4.2 Status of the ECHR under the Czech law
Czech constitutional law distinguishes three categories of international
treaties in relation to their ratification and effects in national law. These are
international treaties 1) governmental, 2) ministerial, and 3) presidential
(parliamentary).8! While in the first two cases the President of the Republic
has delegated their negotiation to the Prime Minister (governmental treaties)
or to the minister responsible for the department (departmental treaties) by a
general decision,®? there is no such general delegation in the case of
presidential (parliamentary) international treaties; moreover, the approval of
both chambers of the Parliament is required before ratification by the
President of the Republic.

The presidential (parliamentary) international treaties are defined in
Article 48 of the Czech Constitution, according to which

the assent of both chambers of Parliament is required for the
ratification of treaties: a) affecting the rights or duties of
persons; b) of alliance, peace, or other political nature; c) by
which the Czech Republic becomes a member of an

8 |bid.

0 Ibid.

80 | bid.

81 Koudelka, 2018, pp. 124-128.

82 Decisions of the President of the Republic No. 144/1993 Coll.
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international organisation; d) of a general economic nature; e)
concerning additional matters, the regulation of which is
reserved to statute.

It should be emphasised that the ratification of international treaties is
always carried out by the President of the Republic [Art. 63 (2) (a) of the
Constitution]; the consent of Parliament is only a condition for ratification
for this group of international treaties, not “ratification itself”.

The ECHR is (from the point of view of the Czech constitutional law),
a presidential international treaty affecting the rights of persons. As a
presidential international treaty, it holds a special status under the
Constitution. According to Article 10 of the Constitution:

Promulgated treaties, to the ratification of which Parliament
has given its consent and by which the Czech Republic is bound,
form a part of the legal order; if a treaty provides something
other than that which a statute provides, the treaty shall apply.

Therefore, ECHR takes precedence (“supremacy’) in application over
the “ordinary” law in case of a conflict between the law and the ECHR.%
Therefore, the principle of pactum derogat legi®* shall apply (the so-called
“direct effect” of international treaties). The factual condition for giving a
“direct effect” to the relevant provision of a presidential international treaty
(ECHR) is that it is self-executing.®> Because the ECHR, as a presidential
international treaty, is part of the legal order, the judge (of any court except
the Constitutional Court) is bound by the treaty when making decisions.®®

However, in a very controversial decision from 2002, the
Constitutional Court of the Czech Republic went further and stated that so-
called human rights treaties (which undoubtedly include the ECHR) are not
only part of the national “legal order”, but even of the “constitutional order”
(i.e., the body of legal norms of the highest legal force). According to Bobek
and Kosar

8 See also Bobek, 2010, p. 133.

8 Milsna and KneZzinek, 2009, pp. 185-186.

8 Rychetsky et al., 2015, pp. 109-112.

8 Art. 95(1) of the Constitution.

87 Judgment of the Constitucional Court of the Czech Republic of 25 June 2002, PI. US
36/01 (N 80/26 SbNU 317).
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what happened in the fact was that the Constitutional Court of the
Czech Republic constitutionalised the international human rights
treaties, including the ECHR. Furthermore, the Czech
Constitutional Court held that the ordinary courts still must refer
a clash between an applicable statue and the ECHR to the
Constitutional Court under the concrete review of
constitutionality.®

We disagree with this decision of the Constitutional Court, as does
most legal scholarship.8® What is a part of the constitutional order is defined
in Article 112(1) of the Constitution, while (any) international treaties are
not mentioned here. The list contained in Article 112(1) is exhaustive
(strictly enumerated). The Constitutional Court is not empowered to
redefine the term “constitutional order”, because under the Constitution it
is itself bound by the constitutional order.

Leaving aside theoretical discussions and academic considerations, in
legal practice, if the provisions in the Czech Charter of Fundamental Rights
and Freedoms on the one hand and the ECHR (or any human rights
catalogue) on the other hand diverge, the provision that guarantees a higher
standard of human rights protection is applied. Despite the fact that the
ECHR, in our opinion, is not a part of the Czech constitutional order, it
should be still respected that “the Czech Republic shall observe its
obligations resulting from international law” [Art. 1 (2) of the
Constitution]. However, in the vast majority of cases, the Czech Charter of
Fundamental Rights and Freedoms provides the same or higher standard of
protection than the ECHR.

4.3. Impact of the ECHR on national legislation

The obligations for the Czech Republic from international organisations,
including the Council of Europe, are necessarily reflected in the adopted
legislation. Although the influence of membership in the Council of Europe
and the ECHR on legislation is not as great as in the case of the Czech

8 Bobek, 2010, p. 135.

8 See e. g. Mikule and Suchéanek In Sladeek et al., 2016, p. 128, p. 1261; Kiihn and
Kysela, 2002.

% Art. 59(1) of the ECHR; former Art. 66(1).
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Republic’s membership in the EU, a high degree of emphasis is placed on
compatibility with the ECHR when drafting laws in the Czech Republic.

The substantive plan of the law as well as the general part of the
explanatory memorandum to the draft law, must contain an assessment of
their compatibility with international treaties, in particular with the ECHR.
Article 4(4) of the Legislative Rules of the Czech Government explicitly
states that

the compatibility of the proposed solution with international
treaties to which the Czech Republic is bound shall be
demonstrated by the body which has drawn up the substantive
plan. In the substantive plan, it shall indicate which
international treaties apply to the area in question, what their
content and purpose are, and how the proposed solution affects
the fulfilment of the obligations arising from these international
treaties, and shall explain in detail whether it is compatible with
these obligations; in doing so, it shall also take into account the
international treaties to which the Czech Republic will be bound
once these treaties enter into force. In doing so, it shall always
separately assess the compatibility of the proposed solution with
international treaties on human rights and fundamental
freedoms, in particular the ECHR and its Protocols, as well as
with the case-law of the European Court of Human Rights and
the legal opinions of international bodies established to monitor
compliance with the obligations arising from such treaties
which are relevant to the area in question; in doing so, it shall
summarise the relevant case-law of the European Court of
Human Rights and explain and justify in detail whether the
proposed solution is compatible with those treaties.

It is probably not possible to conclude that some of the new laws in
the Czech Republic have been adopted only owing to the ECHR. However,
in at least a few cases, new laws have been adopted, or existing laws have
been amended, inter alia, in accordance with the case law of the ECtHR.
The following are a few examples.
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First, we should mention the Anti-Discrimination Act of 2009,%
which both transposes the relevant EU directives and reflects the prohibition
of discrimination under Article 14 of the ECHR and its interpretation by the
ECtHR. The law defines what is considered unequal treatment and
discrimination, distinguishes between a direct and indirect discrimination,
and provides legal remedies against discrimination. In the area of education,
Section 2(1)(a) of the Education Act®? is key to the prohibition of
discrimination, according to which education is based on the principle of
‘equal access to education for every citizen of the Czech Republic or
another Member State of the European Union without any discrimination on
the grounds of race, colour, sex, language, faith and religion, nationality,
ethnic or social origin, property, birth and health status or any other status
of a citizen’. The amended Section 16 of the Education Act then expanded
the elements of the so-called inclusive education in the Czech school
system. The adoption of these laws, or their amendments, was also essential
in connection with the case of D.H. and others against the Czech Republic
(see below).

The influence of the case law of the ECtHR and national reports is
clearly visible in the in the above mentioned (see Chapter 3.3.) law on the
provision of a single amount of money to women sterilised in violation of
the law.%

Regarding freedom of assembly, the amendment to the Assembly
Act,% — which, in relation to the case law of the ECtHR,* regulated, among
other things, the issue of the conflict between two assemblies, also in
relation to the new institute of “setting the conditions for the organisation of
an assembly”, which represents a modest remedy than the prohibition of
holding an assembly — should be mentioned.®®

1 Act No. 198/2009 Coll., on Equal Treatment and Legal Remedies against Discrimination
and on Amendments to Certain Acts (Anti-Discrimination Act), as amended.

%2 Act No. 561/2004 Coll., on pre-school, primary secondary, higher vocational and other
education (Education Act), as amended.

% Act No. 297/2021 Coll., on the provision of a single amount of money to women
sterilised in violation of the law and amending certain related acts.

% Act No. 252/2016 Coll., amending Act No. 84/1990 Coll., on the Right of Assembly, as
amended.

% Case of Ollinger v. Austria, App. No. 76900/01, 29 June 2006.

% Grygar, 2022, pp. 162-172.
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In relation to Article 6 of the ECHR, many amendments to procedural
rules, particularly to the Code of Civil Procedure®” and the Code of Criminal
Procedure,®® should be mentioned. In both of them, the legislation was
adopted in the 1960s under the influence of the Marxist theory of the state
and law and did not correspond at all to the requirements of a fair trial. As a
result of the Velvet Revolution in 1989 (see Chapter 2.4) and the adoption
of the ECHR, logically, numerous amendments to these procedural rules
had to be made. Finally, let us mention the Act on Compensation for
Damage Caused by Public Authority, which, in contrast with the previous
regulation, also explicitly enshrines the right to compensation for non-
pecuniary damage caused by an unlawful decision or an incorrect official
procedure.

5. Landmark cases of the Czech Republic before the ECtHR

This chapter aims to present the key judgments of the ECtHR relating to the
Czech Republic. Notably, the most frequent violation against the Czech
Republic is the violation of the right to a fair trial (Art. 6), particularly the
violation of the right to a hearing within a reasonable time.% Although
national reports have particularly pointed to the Czech Republic’s violation
of the prohibition of discrimination (Art. 14), and this issue is
simultaneously highly “sensational” in the media, these are rare cases in the
context of complaints to the ECtHR. Violations of the prohibition of
discrimination have only been found in a handful of cases.

5.1. Jandc&ek v. Czech Republic (2023)'!
Violation of: Article 6 (1) of the ECHR - Fair hearing Adversarial trial.

The complainant submitted a constitutional complaint, which the
Constitutional Court rejected as manifestly unfounded. In the proceedings
on the constitutional complaint, the Court also requested statements
(comments) on the constitutional complaint from the parties to the
proceedings (the courts that decided the case before). The Constitutional

% Act No. 99/1963 Coll., Code of Civil Procedure, as amended.

% Act No. 141/1961 Coll., on Criminal Procedure (Criminal Procedure Code), as amended.
% Act No. 82/1998 Coll., on Compensation for Damage Caused by Public Authority, as
amended.

100 Kmec et al., 2012, p. 169.

01 Case of Jandacek v. Czech Republic, App. No. 9634/17, 2 February 2023.
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Court did not send these statements to the complainant for reply or for his
attention, although they contained new reasons on which the Constitutional
Court based its decision against the complainant. This procedure violates the
complainant’s right to a fair trial®

The ECtHR stated that

despite the fact that the general courts’ written comments were
not limited to a mere reference to their respective decisions
adopted in the case but went beyond the reasons adduced in
those decisions ... they were not communicated to the applicant,
who certainly had a legitimate interest in reacting to them.
Moreover, the Constitutional Court formulated its conclusions
in @ manner indicating that it had actually based its decision on
those comments... The principles underlying its case-law on
equality of arms and fairness of proceedings must be seen as
requiring the Constitutional Court, in all cases in which it
decides that there is no need to communicate one party’s
observations to the other parties in proceedings before it, to
state clearly in its decision the reasons for reaching such a
conclusion. Having regard to the Court’s case-law according to
which it is only for the party concerned to judge whether or not
a particular document calls for their comments ... very weighty
reasons must be given for omitting to communicate observations
that have been accepted and included in the file for
consideration of the deciding court. Indeed, a decision not to
communicate must be duly motivated and can only be based on
the fact that the other parties in their observations did strictly
nothing more than referring to their own publicly available
decisions, without raising any arguments beyond those that had
already been explicitly expressed in those decisions, and on the
Constitutional Court’s clear intention not to use those
observations in reaching its decision on the dispute before it.

5.2. Grosam v. Czech Republic (2023)1%
This case concerns the disciplinary proceedings conducted against an
enforcement officer, by the disciplinary chamber of the Supreme

102 Art. 6(1) ECHR.
103 Case of Grosam v. Czech Republic, App. No. 19750/13, 25 June 2023.
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Administrative Court of the Czech Republic acting as the disciplinary court.
In addition to the professional judges, the case is also decided by presiding
judges, who even form a majority. Moreover, no appeal is permitted against
the decision of this disciplinary court.

In 2016, the Group of States against Corruption (GRECO) published
reservations about the Czech system of disciplinary proceedings against
judges, prosecutors, and enforcement officers. %

In its judgment of 23. June 2022, the ECtHR first noted that the case is
covered by Article 6(1) of the ECHR because

disciplinary proceedings where, as in the present case, the right
to continue to practise a liberal profession is at stake, can give
rise to disputes over civil rights” (8 89). The ECtHR “cannot
regard the pre-selection process (of presiding judges) as
transparent and clear, giving sufficient procedural guarantees
of independence. In addition, it is concerned as the manner of
the appointment of lay assessors in the present case completely
differed from the general arrangements for the appointment of
lay assessors in the Czech legal system, as they were not elected
or selected following an established procedure... Moreover, the
appearance of independence was also affected by the lack of
guarantees against outside pressure and the close proximity to
the Minister of Justice of at least some of the lay assessors”.
The Court concluded that “the legal regulation concerning the
establishment of the disciplinary chamber for enforcement
officers which heard and decided the applicant’s case did not
offer sufficient safeguards guaranteeing the independence and
impartiality of lay assessors, and, thus, of the disciplinary
chamber as a whole.!%®

The case was subsequently referred to the Grand Chamber, which, by
the judgment of 25 June 2023, declared the complaint inadmissible.
Particularly, the Grand Chamber noted that the complainant had not raised
the objection of the absence of independence of the Czech disciplinary court
in the proceedings before the national authorities or in his complaint to the

104 GRECO, 2016. Evaluation Report — Czech Republic, 72th Plenary Meeting 27 June — 1
July 2016.
105 8 140.
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ECtHR. He did so only in a subsequent submission after the expiry of the
prescribed period of six months. It was therefore not possible to deal with
that complaint. Despite the Grand Chamber’s decision, there is a
fundamental doubt whether the current legislation on the Czech disciplinary
court in the cases of judges, prosecutors, and enforcement officers meets the
requirements of Article 6 (1) of the ECHR.

5.3. Palka and Others v. Czech Republic (2022)106
Violation of: Article 1 of Protocol No. 1 of the ECHR (Protection of
property rights).

The complainants were expropriated land for the construction of a
road. Under the legislation in force in 2004, they were awarded
compensation for the expropriated land in the amount of the so-called
“administrative price” (this price is ‘determined according to the pricing
regulation without taking into account the price which can be achieve on
the free market’ - 8 7). According to the complainants, the compensation
awarded for expropriation amounted to only 13 % of the market value of the
expropriated land. In other similar cases decided after the Palka decision at
the national level, the Constitutional Court found that such a disproportion
between the compensation awarded and the market value of the
expropriated land was unconstitutional 2%

The ECtHR found that

domestic law that provides a rigid system of determining
compensation  which  disregards factors other than
administratively fixed prices risks upsetting the fair balance
required by that provision... the domestic proceedings in the
applicants’ case were conducted on the basis of a flawed
approach, not ensuring an overall assessment of the
consequences of the expropriation. Such an approach was
recognised later by the Constitutional Court to be incompatible
with Article 1 of Protocol No. 1 (8 60, § 64).

106 Case of Palka and Others v. Czech Republic, App. No. 30262/13, 24 March 2022.
197 Erumarova, 2021, p. 89.
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5.4. Tempel v. Czech Republic (2020)°8
Violation of: Article 6 (1) of the ECHR - on account of the lack of a fair
trial, in respect of the length of the proceedings.

The complainant, Mr. Tempel, was arraigned for several offences,
including double murder. The Regional Court in Plzen (Court of the First
Instance) acquitted the complainant of the offence of murder, finding that a
key witness speaking against the complainant was untrustworthy. The
acquittal was appealed by the public prosecutor, and the High Court in
Prague (Court of the Second Instance) annulled the acquittal and remanded
the case for a new hearing. The situation repeated itself three more times:
the Regional Court acquitted the complainant each time, the High Court
insisted on the complainant’s guilt and reproached the first instance court
for allegedly incorrect evaluation of evidence (especially witness
testimony). Simultaneously, the High Court could not itself overrule Mr.
Tempel; therefore, it repeatedly overruled the judgments of the Regional
Court in Plzen, once ordering the replacement of the judges on the grounds
that they had repeatedly downplayed the evidence against the complainant
and failed to follow the legal opinion of the higher court. However, even the
change of judges at the Regional Court in Plzen did not lead to a change, as
the Regional Court acquitted the complainant of the crime of murder for the
fourth time.

The High Court in Prague also cancelled the fourth acquittal of the
Regional Court in Pilsen and referred the case to the Regional Court in
Prague for a new hearing. In doing so, it used Section 262 of the Czech
Criminal Procedure Code, which provides that ‘when an appellate court
remits a case back to the first-instance court for a new examination, it may
order that the case be assigned to another chamber of the first-instance
court. If there are important reasons to do so, it may also order that the
case be assigned to another first-instance court’. The Regional Court in
Prague then found Mr. Tempel guilty of murder and sentenced him to life
imprisonment. The complainant was unsuccessful in his appeals and his
constitutional complaint was also rejected. The criminal proceedings lasted
over 10 years.

The ECtHR found Mr. Tempel’s complaint to be reasonable,
emphasising that

18 Case of Jandacek v. Czech Republic, App. No. 44151/12, 1 June 2020.
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repeated remittals as a result of the poor and incomplete
assessment of evidence and parties’ submissions, and
procedural errors for which courts are responsible, may amount
to a violation of the rights enshrined in Article 6 § 1 of the
ECHR... In this regard, the Court points out that the repeated
remittals to the court of first instance did substantially increase
the overall length of the criminal proceedings in question, and
that if the High Court had made use of the procedural possibility
to question the witness ... itself, then this could certainly have
reduced the duration of the proceedings”. In addition, “the
length of the proceedings is attributable mainly to the case
being repeatedly remitted to the court of first instance. The
applicant in no way contributed to the delays, and it was mostly
the public prosecutor who lodged the appeals”. In the Court’s
view, “the particular succession of events in the present case
strongly indicates a dysfunction in the operation of the
judiciary, vitiating the overall fairness of the proceedings.

The ECtHR also notes that other complaints (in addition to the length
of the proceedings) were not manifestly ill-founded and were not
inadmissible on any other grounds. On the other hand, the ECtHT stated
‘that there is no need to examine separately the merits of the remaining
complaints’ (8 93). For the sake of completeness, it should be noted that the
Constitutional Court of the Czech Republic itself has stated in other cases'®®
that the de facto imposition of a guilty verdict (by an appeal or appellate
court against a court of first instance) is contrary to the principle of free
evaluation of evidence and may be unconstitutional. As a result of the
ECtHR’s intervention and the subsequent retrial before the Constitutional
Court, Mr. Tempel was released after approximately 20 years and is
currently pursuing damages against the state for his unlawful imprisonment.

5.5. D.H. and Others v. Czech Republic (2007)1°
Violation of: Article 14 (Prohibition of Discrimination) in conjunction with
Avrticle 2 of Protocol No. 1 (Right to Education) of the ECHR.

199 Judgment of the Constitutional Court of the Czech Republic of 5 February 2019, No. IV.
US 4091/18, § 40.
110 Case of D.H. and Others v. the Czech Republic, App. No. 57325/00, 13 November 2007.
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D.H. and Others case is probably the most famous and also one the
most controversial judgment of the ECtHR against the Czech Republic (see
chap. 3.3 above). The applicants were 18 Roma children who argued that
they were disproportionately placed in “special schools” for children with
intellectual disabilities. As already mentioned above, it was one of 25 first
cases in which the Grand Chamber of the ECtHR reversed a previous
decision on the merits during the first eight years of the 11" Protocol to the
ECHR. !

In its judgment of 7. January 2006, the ECtHR (second section) did
not share the complainants’ claims of discrimination and violation of their
rights guaranteed by the ECHR. According to the Court

the applicants’ parents had consented to and in some instances
expressly requested their children’s placement in a special
school. A written decision in the appropriate form was issued by
the head teachers of the schools concerned and the applicants’
parents were notified of it. The decisions contained instructions
on the right to appeal, a right which none of those concerned
exercised”. Moreover “the Government have nevertheless
succeeded in establishing that the system of special schools in
the Czech Republic was not introduced solely to cater for Roma
children and that considerable efforts are made in these schools
to help certain categories of pupils to acquire a basic education.
The Government said that the criterion for selecting the
applicants was not their race or ethnic origin but their learning
disabilities as revealed in the psychological tests.

In its judgment of 13 November 2007, the Grand Chamber found
indirect discrimination against the applicants and a violation of their right to
education. According to the Grand Chamber,

there is a danger that the tests were biased and that the results
were not analysed in the light of the particularities and special
characteristics of the Roma children who sat them. In these
circumstances, the tests in question cannot serve as justification
for the impugned difference in treatment... The Court is not

111 Malenovsky, 2008, p. 300.
112 § 48.
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satisfied that the parents of the Roma children, who were
members of a disadvantaged community and often poorly
educated, were capable of weighing up all the aspects of the
situation and the consequences of giving their consent.

The judgment of the Grand Chamber was not adopted unanimously
and 4 judges dissented. A number of scholarly articles have been published
on the judgment with different points of view on it.!'3 Partly similar was the
judgment of the ECtHR of 29. January 2013, Horvéth and Kiss v. Hungary.

5.6. Exel v. Czech Republic (2005)*4
Violation of: Article 6 (1) of the ECHR - on account of the lack of fair and
public hearing.

The complainant’s property was declared bankrupt. The case was
decided by the courts of three instances, but no court ordered a public
hearing in the case. In his appeal against the decision declaring him
bankrupt, the complainant objected to the lack of an appeal hearing and
provided his reasons for the same.

The ECtHR concluded that it found no circumstances justifying the
failure to hold a public hearing. The declaration of bankruptcy over the
applicant’s property did not fall within the category of cases of a highly
technical matter which could be decided in a purely written procedure.
According to the ECtHR, a hearing should have been ordered at least in one
instance of the judicial system. The declaration of bankruptcy had
significant economic consequences for the applicant and, in the present
case, an oral hearing would have been “important and useful”.

5.7 Credit and Industrial Bank v. Czech Republic (2003)*%°
Violation of: Article 6 (1) of the ECHR - on account of the lack of a fair
trial.

The applicant was a bank (a joint stock company) which was placed
under receivership (compulsory administration) by the Czech National Bank
(central bank), on the grounds that ‘the financial situation and liquidity of

113 See e.g. Windischer, 2010; Devroye, 2009; Goodwin, 2006.

114 Case of Exel v. the Czech Republic. App. No. 48962/99, 5 July 2005.

115 Case of Credit and Industrial Bank (Kreditni a primyslova banka) v. Czech Republic,
App. No. 29010/95, 21 October 2003.
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the applicant bank had repeatedly been unsatisfactory and that the previous
measures had not remedied the situation’.
The ECtHR agreed that

the proceedings relating to the compulsory administration
imposed on the applicant bank and the subsequent entry in the
Companies Register concerned the civil rights of the bank, in
that it involved a restriction on the bank’s ability to administer
its possessions and that the proceedings accordingly fell within
the scope of Article 6 (§ 64).

At the time, the Banking Act did not respect the requirements of
Article 6 (1) of the ECHR and the bank did not have access to effective
judicial protection against the Central Bank's decision.

6. Conclusion

Hundreds of pages could undoubtedly be written on issues relating to the
development of human rights in Czechoslovakia and the Czech Republic
and its relationship with the Council of Europe and the ECHR. This article
has presented at least basic insights into the areas defined in its introduction.
As Montesquieu wrote in his book The Spirit of Law (De I'esprit des lois),
“it is never a good idea to exhaust the topic of a publication and leave
nothing to the reader. The aim should not be to make the reader read, but to
think” 11

The Czech Republic’s integration into the European human rights
system, particularly under the ECHR, marks a significant milestone in its
post-communist transformation.  Czechoslovakia was the first post-
communist country that ratified the ECHR. However, the process of
readmission of the independent Czech Republic to the Council of Europe
after the dissolution of Czechoslovakia and the subsequent retroactive
binding of the ECHR on the Czech Republic has been associated with
several problematic issues from the perspective of public international law
doctrine. The article points out that this retroactive application of the ECHR
effectively violated Art. 59 (1) of the ECHR, which provides that the ECHR
shall be open to the signature of the members of the Council of Europe only.
It draws attention to the problematic jurisprudence of the Czech

116 Montesquieu, 2010, p. 214.
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Constitutional Court, according to which human rights treaties, including
the ECHR, are not only part of the Czech legal order, but even of the
constitutional order. This conclusion is contrary to Article 10 and Article
112(1) of the Czech Constitution. The article provided a more detailed
review of some key judgments of the ECtHR against the Czech Republic, in
particular: Janacek (2023), Grosam (2023), Tempel (2020) or D.H. and
Others (2007). Two of them were even decided by the Grand Chamber, and
partial conclusions in some of the analysed cases may be transferable to
other states.
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between the Macedonian state and the Council of Europe (CoE) from a
human rights perspective, the CoE human rights conventions to which North
Macedonia is a State Party, elaboration on the national implementation (the
process and time of accession/succession /ratification) of the ECHR, how
human rights protection obligations deriving from the ECHR are reflected in
the constitution and/or other major acts of the country and the major law-
making processes that took place in the country due to the ECHR. The
chapter includes several landmark cases of North Macedonia before the
European Court of Human Rights (ECtHR), elaborated in detail.

KEYWORDS: ECtHR, ECHR, human rights, freedoms, protection, ECtHR
cases.

1. Contextual introduction of the historical development of human
rights in North Macedonia

Human rights development in Macedonia is considered in the context of the
transition to a pluralist democracy. Human rights were the flagship of this
transition and have been at its core. The start of the democratic transition
processes in Macedonia coincided with major efforts in the international
community to strengthen the protection of human rights globally. In the
early 1990s, the United Nations (UN) started promoting National Human
Rights Institutions, independent national agencies designed to protect and
promote human rights, to ‘bridge the gulf between international law and
domestic practices.? However, these global trends did not have an
immediate impact in the former Yugoslavian countries, characterised by
war, violence and massive infringements of human rights. Although
Macedonia managed to avoid the wars that followed the Yugoslav break-up,
it did experience an inter-ethnic conflict in 2001, which had a major impact
on the human rights practices in the country.

The relationship between the Macedonian state and the Council of
Europe (CoE) began in 1965, when the then Socialist Federal Republic of
Yugoslavia (SFRY) signed the European Convention on Human Rights

2 Effectiveness of National Human Rights Institutions in the Western Balkans Montenegro,
North Macedonia, Serbia Comparative Report (What is behind and) Beyond the average?
Civil Rights Defenders, November 2019, [Online]. Available at: https://epi.org.mk/wp-
content/uploads/2019/12/Effectiveness-of-National-Human-Rights-Institutions-in-the-
Western-Balkans.pdf (Accessed: 23 July 2024).
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(ECHR) and pledged to respect its provisions in the national legal system. A
referendum on the country’s independence on 8 September 1991, the
adoption of the Declaration of sovereignty on 17 September 1991 and the
adoption of a new constitution on 17 November 1991 marked the country’s
rapid transition to democratisation. In the advisory Opinion No. 11 of 16
July 1993, the Arbitration Commission of the International Conference on
the Former Yugoslavia deemed Macedonia to have become one of the
successor states to the SFRY from 17 November 1991. The Republic of
North Macedonia, as an independent and sovereign state, became a member
of the CoE on 25 June 1993. The Macedonian Assembly was granted
special guest status at the Parliamentary Assembly of the CoE on 13 May
1993 after the fact-finding visit of an Assembly delegation from 26 to 30
March 1993. The Republic of North Macedonia has been participating in
various CoE activities since 1993 through intergovernmental co-operation
and assistance programmes, especially in the fields of legal reform and
human rights, and the participation of its special guest delegation in the
workings of the Parliamentary Assembly and its committees.®

Macedonia, as an independent state, signed the ECHR on 11
November 1995, while the Convention entered into force on 10 April 1997,
which initiated the process of harmonising the Macedonian legislation with
the European standards. After the adjustments were made, the instruments
for ratification of the Convention and the Protocols no. 1, 4, 6 and 7 were
transferred, while Macedonian citizens were given the right to seek
protection before the European Court of Human Rights (ECtHR). The last
Protocol (No. 16), that is, the instrument for its ratification, was deposited in
the CoE on 25 September 2023.

Apart from the ECHR, Macedonia signed the ‘European Convention
for the Prevention of Torture and Inhumane and Degrading Treatment or
Punishment’, the ‘Framework Convention for the Protection of National
Minorities’, the ‘General Agreement on Privileges and Immunities - with
Additional Protocol’, the ‘European Charter of Local Self-Government’, the
‘European Convention on Extradition’, the ‘European Convention on
Mutual Assistance in Criminal Matters’ and the ‘Convention on the Transfer
of Sentenced Persons’. Furthermore, it signed and ratified the ‘Criminal
Law Convention on Corruption’ and, with a view to ratification, signed the

3 Application by the former Yugoslav Republic of Macedonia for membership of the
Council of Europe, [Online]. Available at:https://assembly.coe.int/nw/xml/XRef/Xref-
XML2HTML-en.asp?fileid=13930&lang=en (Accessed: 20 July 2024).
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‘European Charter for Regional or Minority Languages’, the ‘European
Convention on Nationality and the European Social Charter and Protocols’
and the ‘European Convention on Laundering, Search, Seizure and
Confiscation of the Proceeds from Crime’. The Assembly of the Republic of
North Macedonia has adopted a Code of Criminal Procedure and has
included the right to a fair trial in Article 13 of the Macedonian
Constitution.*

In accordance with the monist conception, the ECHR in the
Macedonian legal system is positioned between the Constitution and the
national laws. The human rights and fundamental freedoms confirmed by
international law are one of the founding principles of the Macedonian
constitutional order. The Macedonian Constitution classifies the human
rights and freedoms as civil, political, economic, social and cultural rights.
Pursuant to Article 118 of the Constitution, international agreements ratified
in accordance with the Constitution are part of the national legal order and
cannot be amended by law. The Macedonian Assembly, in accordance with
the Constitution and the Law on the Assembly, ratifies international
agreements, which become a part of the internal legal order and cannot be
changed by law.

Under Article 119 of the Constitution and Article 3 of the Law on
Conclusion, Ratification and Enforcement of International Agreements, the
international agreements, on behalf of the Republic, are concluded by the
Macedonian President. International agreements may be concluded by the
Government of the Republic of North Macedonia as well, when determined
by law. The procedure for the ratification of the concluded international
agreements is initiated by the Ministry of Foreign Affairs by submitting a
proposal for passing a law on the ratification of the concluded international
agreement to the Government. The Government then submits the proposal
for the adoption of the law to the Assembly.

The North Macedonia legal system ensures compliance with human
rights law, including the binding decisions of the international courts. This
is regulated under Article 98 of the Constitution, which states that the courts
decide based on the Constitution and the laws and international agreements

4 Honouring of obligations and commitments by “the former Yugoslav Republic of
Macedonia” Report, Committee on the honouring of obligations and commitments by
Member States of the Council of Europe (Monitoring Committee), 2000, [Online].
Available at: https://assembly.coe.int/nw/xml/XRef/X2H-Xref-
ViewHTML.asp?FilelD=8879&Ilang=en (Accessed: 20 July 2024).


https://assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewHTML.asp?FileID=8879&lang=en
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are ratified in accordance with the Constitution.> According to the national
Law on Courts, when the court considers that the application of the law in
concrete cases is contrary to the provisions of an international agreement
ratified in accordance with the Constitution, it shall apply the provisions of
the international agreement. In concrete cases, the court could directly apply
the final and enforceable decisions of the ECHR, the International Criminal
Court or another court whose jurisdiction is recognised by the State, if the
decision is eligible for enforcement.

Broadly speaking, the North Macedonia’s constitution, regarding the
protection of human rights and freedoms, contains the ECHR’s spirit and
idea. Hence, most of the constitutionally guaranteed rights and freedoms
have identical or similar wording to the ECHR. These include the right to
life (Article 10), the prohibition of torture, inhuman or degrading treatment
and punishment (Article 11), the right to liberty (Article 12), the
presumption of innocence (Articles 13 and 14), the respect and protection of
the privacy of personal and family life, dignity and reputation (Article 25),
guarantee of the freedom and secrecy of letters and all other forms of
communication (Article 17), guarantee of the security and secrecy of
personal data (Article 18), freedom of religion (Article 19), freedom of
association (Article 20) and right to peaceful assembly and protest (Article
21). The human rights and freedoms according to Article 8, paragraph 1,
point 1 of the Constitution, are the fundamental values of the Macedonian
constitutional order, while the Convention is considered an act with
constitutional significance.

Despite the almost 30-year application of the ECHR in the national
legal system, an effective system of monitoring the alignment of the current
positive legislation with international agreements has not been established,
including the standards built through its interpretation of the ECHR. The
Representation Office of the Republic of North Macedonia, before the
ECtHR, despite its legal authority to carry out monitoring and control, does
not analyse the situation within the system. The only analyses that can be
found in the country are from several civil society organisations that deal
with a detailed study of the rights guaranteed by the ECHR, presentation of
the ECHR’s jurisprudence and the compliance of the domestic legislation

5 The Rule of law in Macedonia Assessment based on the Rule of Law Checklists
developed by the Council of Europe (The Venice Commission), Center for Research and
Policy Making, November 2018, [Online]. Available at: https://www.crpm.org.mk/wp-
content/uploads/2018/12/The-Rule-of-Law-in-Macedonia.pdf (Accessed: 22 July 2024).


https://www.crpm.org.mk/wp-content/uploads/2018/12/The-Rule-of-Law-in-Macedonia.pdf
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with the ECHR standards. A more comprehensive analysis of the domestic
jurisprudence regarding how/whether the domestic legislation complies with
the ECHR is missing. However, the Macedonian regular courts have a
formalistic approach to the application of the national laws. Due to these
unsatisfactory conditions, many national laws call for the supremacy and
direct application of the ECHR. However, despite the legal obligation to
respect the ECHR, there is a trend of judgments against the Macedonian
state regarding violations of the Convention.®

The first ECtHR judgment for the Republic of North Macedonia was
delivered in 2001, almost four years after the Convention’s ratification. In
2002, in the second judgment, the case was struck out of the list of cases as
a friendly settlement. However, in 2005, the first two violation judgments
were delivered. In the cases of Djidrovski and Veselinski, in two separate
judgments, the Court decided that there had been a violation of Article 1 of
Protocol No. 1 and it was not necessary to examine whether there was a

® The Bureau for Representation of the Republic of North Macedonia before the ECtHR is a
state administrative body within the Ministry of Justice, which carries out activities
concerning the representation and proceedings of the Republic of Macedonia before the
ECtHR and performs other professional activities in accordance with this Law. Its
responsibilities include:

. To represent the Republic of North Macedonia in proceedings before the Court in
cases where the Republic of Macedonia is a party in the dispute,

. To ensure cooperation of the bodies of the Republic of Macedonia with the Court
and other bodies of the CoE, regarding issues of representation of the Republic of
Macedonia,

. To prepare a defence and directly represent the Republic of Macedonia in
proceedings before the Court,

o In the cases it proceeds with, to serve as a mediator for the contacts of the Court
with the domestic courts and state bodies,

. In the cases it proceeds with, to communicate and undertake actions for the

enforcement of the judgments of the Court, concerning the protection of human
rights within the framework of the CoE,

. Has insight into judicial and administrative cases, and any other documentation of
the state bodies, following the law,

. In the cases it proceeds with, to collect information and require explanations and
opinions from the domestic courts and state bodies,

. On behalf of the Government, conclude agreements on friendly settlement of the
cases before the Court,

. On behalf of the Government, give unilateral declaration,

. To handle classified information following the regulations on classified information,

etc.
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violation of Article 14 of the Convention, in conjunction with Article 1 of
Protocol No. 1, respectively.” By the end of 2005, the Court delivered two
judgments regarding the length of the proceedings. In the case of Atanasovic
and others,® the Court decided that there had been a violation concerning the
excessive length of proceedings and the lack of legal remedy about the
length of the proceedings. These two judgments disclose done of the most
serious problems of the human rights protection system in the country. The
growing number of cases concerning the length of the proceedings in 2008
initiated significant legislative and judiciary changes for strengthening the
rule of law in respect to the concern.® Between 2001 and mid-2025, the
European Court of Human Rights delivered approximately 230 judgments
involving North Macedonia. This body of case law not only reflects the
country’s evolving engagement with the Convention system but also
illustrates the progressive strengthening of individual rights protection and
the growing impact of Strasbourg jurisprudence on the domestic legal order.

A large percentage of the ECtHR’s judgments refer to the violation of
the right to a trial within a reasonable time and form the largest group of
repetitive or cloned cases before the ECtHR.X® According to the ECtHR
statistics, 159 judgements found at least one violation of the Convention:
right to life-deprivation of life (2 judgements), lack of effective
investigation (16 judgements), prohibition of torture (3 judgements),
inhuman or degrading treatment (6 judgements), right to liberty and security
(17 judgements), right to fair trial (50 judgements), length of proceedings
(66 judgements), non-enforcement (5 judgements), right to respect for
private and family life (10 judgements), freedom of expression (3
judgements), freedom of assembly and association (5 judgements), right to

"Case of Djidrovski v. the former Yugoslav Republic of Macedonia, App. No. 46447/99, 24
February 2005 and Case of Veselinski v. the former Yugoslav Republic of Macedonia, App.
No. 45658/99, 24 February 2005.

8 Case of Dumanovski v. the former Yugoslav Republic of Macedonia, App. No. 13886/02,
8 December 2005 and Case of Atanasovic and others v. the former Yugoslav Republic of
Macedonia, App. No. 13886/02, 22 December 2005.

% See details in: Trajkovska and Trajkovski, 2016.

10 1n 2023, the ECtHR dealt with 393 applications concerning the Republic of North
Macedonia, of which 368 were declared inadmissible or struck out. It delivered 11
judgments (concerning 25 applications), 10 of which found at least one ECHR violation.
[Online]. Available at:
https://www.echr.coe.int/documents/d/echr/CP_Republic_of North_Macedonia ENG
(Accessed: 22 July 2024).
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an effective remedy (11 judgements), protection of property (15
judgements) etc.

In 2023, the ECtHR delivered 11 judgments! involving North
Macedonia (concerning 25 applications), 10 of which found at least one
violation of the ECHR: inhuman or degrading treatment (1 judgement),
right to liberty and security (4 judgements), right to fair trial (2 judgements),
right to respect for private and family life (1 judgement), prohibition of
discrimination (1 judgement), protection of property (3 judgements),
violation of other Convention articles (2 judgements) etc.'2

2. Relationship between the Republic of North Macedonia, the Council
of Europe and the EU from a human rights perspective

The North Macedonia’s legal order is defined as the European continental
legal system. It is characterised by a written constitution and systematised
written codes and laws enacted by governments, recognised as principal
sources of law. The Republic of North Macedonia has been a CoE member
state since 1995 and an EU candidate for membership state since 2005. This
is relevant due to the international obligations drawn from these
memberships and accompanying hard and soft laws. This part focuses on
the Macedonian CoE membership due to the ratification of the ECHR and
other human rights conventions!® and the recognition of the ECtHR’s
jurisdiction.

Macedonia respects the Committee of Ministers” recommendations on
Ombudsperson and national institutions for the promotion and protection of
human rights, the opinions of the European Centre against Racism and
Intolerance (ECRI), General Policy Recommendations on specialised
national bodies to combat racism, xenophobia, anti-Semitism and
intolerance and General Policy Recommendations on national legislation to
combat racism and racial discrimination. However, the North Macedonia-
EU relationship has been the greatest catalyst for human rights and

1The Republic of North Macedonia, [Online]. Available at:
https://www.echr.coe.int/documents/d/echr/cp_republic_of north_macedonia_eng?utm_so

urce (Accessed: 25 July 2024).

12 statistical reports. [Online]. Available at: https://prd-echr.coe.int/web/echr/statistical-
reports (Accessed: 22 August 2024).

13 Human Rights and Business Country Guide Republic of Macedonia, November 2016,
[Online]. Available at: https://globalnaps.org/wp-content/uploads/2018/04/business-and-
human-rights-guide-to-macedonia-english.pdf (Accessed: 23 July 2024).


https://www.echr.coe.int/documents/d/echr/cp_republic_of_north_macedonia_eng?utm_source
https://www.echr.coe.int/documents/d/echr/cp_republic_of_north_macedonia_eng?utm_source
https://prd-echr.coe.int/web/echr/statistical-reports
https://prd-echr.coe.int/web/echr/statistical-reports
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democracy related reforms. They bring a set of implemented institutional
reforms and standards, which need to be achieved. The most important EU
directives include the Council Directive 2000/43/EC of 29 June 2000,
implementing the principle of equal treatment between persons, irrespective
of racial or ethnic origin; Council Directive 2004/113/EC of 13 December
2004, implementing the principle of equal treatment between men and
women in the access to and supply of goods and services; and Directive
2006/54/EC of the European Parliament and of the Council of 5 July 2006,
implementing the principle of equal opportunities and treatment of men and
women in matters of employment and occupation.

According to the 2023 and all previous European Commission
Reports,* the legal framework for the protection of fundamental rights in
the Republic of North Macedonia is partially aligned with the EU acquis
and European standards. The country meets its general obligations on
fundamental rights; however, the legislation needs to be implemented
systematically. Significant amendments were made to the Criminal Code
regulating criminal acts of gender-based violence. However, the Parliament
should make appointments to independent and regulatory bodies based on
merit and the functional independence of human rights bodies must be
guaranteed at all times. This includes, amongst other things, allocating
sufficient funds. Services for gender-based violence victims need
improvement and proper budgeting is required to meet the standards laid
down by the Istanbul Convention. Furthermore, persons with disabilities
continue to face direct and indirect discrimination, social exclusion and
barriers. The Ombudsman’s Office and the Commission for the Prevention
and Protection against Discrimination signed a memorandum of
understanding (MoU) to formalise their coordination. However, the
recommendations made by the European Committee for the Prevention of
Torture for the treatment of detained and convicted persons were not
addressed, which remains a serious concern. Special attention should be

14 Commission Staff Working Document North Macedonia 2023 Report, [Online].
Available at: https://neighbourhood-enlargement.ec.europa.eu/north-macedonia-report-
2023 en (Accessed: 24 July 2024). Commission Staff Working Document North
Macedonia 2023 Report Accompanying the document Communication from the
Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions 2023 Communication on EU Enlargement
policy, [Online]. Auvailable at: https://neighbourhood-
enlargement.ec.europa.eu/system/files/2023-
11/SWD_2023_693%20North%20Macedonia%20report.pdf (Accessed: 24 July 2024).
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given to promoting non-discrimination, addressing hate crime and speech
and strengthening the capacity and independence of institutions in charge of
the protection of rights of persons belonging to minorities or disadvantaged
communities.

The Agency for Community Rights Realization needs sufficient
funding to promote the protection of minorities and the implementation of
the national strategy, ‘One Society for All and Interculturalism’. The
external overview mechanism for the police, including prison police,
remains partially functional, with three Civil Society Organization’s (CSO)
representatives yet to be selected by the Parliament. The enacted
amendments to the Law on Civil Registry pave the way to resolving cases of
statelessness and fulfilling the country’s international obligations. Last
year’s recommendations were addressed partially and remain valid. In the
coming Yyear, the country should, particularly, address the dire conditions in
prisons, step up efforts to promote alternatives to incarceration and
implement relevant recommendations made by national and international
institutions on detention conditions; allocate the necessary resources to the
Commission for the Prevention and Protection against Discrimination,
enabling it to fulfil its mandate; and ensure proper implementation of the
Law on Civil Registry to end statelessness.

The Republic of North Macedonia has ratified most international
human rights instruments. On 20 March 2023, the Assembly of North
Macedonia ratified Protocol No. 16 to the ECHR, allowing the highest
courts to request the ECtHR to give advisory opinions on questions of
principle relating to the interpretation or application of the rights and
freedoms established by the Convention. In June 2023, there were 368
applications pending before the ECtHR, which delivered judgments on 8
applications and found ECHR breaches in 6 out of 7 cases (compared with 3
in 2022). Most of these were related to the right to a fair trial, right to liberty
and security and the protection of property. In the reporting period, there
were 354 new applications allocated to a decision body. Currently, there are
8 cases under enhanced supervision by the Committee of Ministers.

Concerning the EU, and to fully benefit from its observer status in the
EU Agency for Fundamental Rights (FRA), the country needs to develop a
comprehensive monitoring and data collection system to assess the
implementation level of human rights legislation, policies and strategies.
The Ombudsman’s Office should remain the central body for the promotion
and enforcement of human rights. The Office strengthened its cooperation
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with CSOs, including those dealing with the protection of rights of the
children. In 2022, the Office dealt with 3482 complaints, of which 3209 had
been received in 2022 and 273 had been rolled over from the previous year.
Based on these, the Office initiated 2173 procedures. The Criminal Code
was amended to increase the legal protection in gender-based violence
cases. However, as mentioned, the services for gender-based violence
victims need improvement and proper budgeting to meet the standards laid
down by the Istanbul Convention, while persons with disabilities face direct
and indirect discrimination, social exclusion and barriers. Nonetheless, the
cooperation between the Ombudsman’s Office and the Commission for the
Prevention and Protection against Discrimination increased following the
signature of a MoU.

The 2022 European Commission Report!® noted that, in June 2021,
the Assembly of North Macedonia ratified the CoE Protocol, amending the
Convention for the Protection of Individuals with Regard to Automatic
Processing of Personal Data. In November 2021, the country became the
35th Member State of the International Holocaust Remembrance Alliance.
Hence, it submitted periodic reports under the UN Convention on the
Elimination of All Forms of Racial Discrimination and the answers to the
questions from periodic reports under the Convention on the Rights of the
Child. In June 2022, 813 applications were pending before the ECtHR. The
ECtHR delivered 11 judgements and found ECHR breaches in 3 cases
(against 14 in 2021), relating to the right to a fair trial and the prohibition of
torture and the freedom of expression. In the reporting period, 370 new
applications were allocated to a decision body. Currently, there are 11 cases
under enhanced supervision by the Committee of Ministers. The
Ombudsman’s Office remained the central body for the promotion and
enforcement of human rights. In 2021, it issued special reports on the
implementation of the principle of equitable representation and gender
representation in the public sector.

15 Commission Staff Working Document North Macedonia 2022 Report Accompanying the
document Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions 2022
Communication on EU Enlargement policy [Online]. Available at: https://neighbourhood-
enlargement.ec.europa.eu/document/download/48ba61f0-41ae-4cff-9517-
29fac190f4bd_en?filename=North%20Macedonia%20Report%202022.pdf (Accessed: 23
July 2024).
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The 2021 European Commission Report!® noted that the Law on the
Prevention and Protection against Discrimination and the Commission for
the Prevention and Protection against Discrimination were in place. The
deinstitutionalisation process progressed, and most of the children were
resettled to community-based care. The Ministry of Labour and Social
Policy invested in community services, including supporting gender-based
violence victims. An important progress was achieved with the adoption of
the Law on Prevention and Protection from Violence against Women and
Domestic Violence, with cross-party support. An improvement was noted in
gender mainstreaming and respect for women’s rights, although women
were among the categories most severely affected by the pandemic. Hence,
the recommendations of European and international human rights bodies,
particularly regarding the treatment of detained and convicted persons, must
be implemented without delay. Furthermore, it is important for the country
to enhance the implementation of the legislation on hate speech and the
national action plan for the implementation of the Istanbul Convention.

The civilian external oversight mechanism over the police is not fully
functional and the absence of independent investigators impedes addressing
police impunity and effective prosecution. The country should continue to
improve the situation in prisons and increase alternatives to detention. In the
coming Yyear, it should implement all the provisions of the Law on the
Prevention and Protection against Discrimination and allocate the necessary
resources for the Commission for Prevention and Protection against
Discrimination to become fully functional; address the recommendations of
international monitoring bodies, promptly and systematically, especially
regarding the rights of persons in detention/prison; promote, protect and
guarantee the rights of persons in disadvantaged or marginalised situations;
and improve the quality of community services to identify children at risk
and provide adequate support to vulnerable categories of children,
especially victims of violence, Roma children and children with disabilities.

In October 2020, the country informed the Committee on the
Elimination of Discrimination against Women (CEDAW) of the measures to

16 Commission Staff Working Document North Macedonia 2021 Report Accompanying the
document Communication from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions 2021
Communication on EU Enlargement Policy, [Online]. Available at: https://neighbourhood-
enlargement.ec.europa.eu/document/download/724722a9-240b-4001-abce-
648e0c96f88b_en?filename=North-Macedonia-Report-2021.pdf (Accessed: 24 July 2024).
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implement the recommendations contained in the Sixth Periodic Country
Report. In 2020, 320 applications were pending before the ECtHR. The
Court found ECHR violations in 14 cases (against 9 in 2019), relating
mainly to the right to a fair trial, protection of property, respect for private
and family life and the prohibition of torture. According to the Council of
Europe European Commission for the Efficiency of Justice (CEPEJ), 11
cases were considered closed after an ECtHR judgement and its execution
(against 26 in 2019). The Ombudsman Office remained the central body for
the promotion and protection of human rights. The appointment of the new
Ombudsman in January 2021 raised concerns due to the political affiliation
of the selected candidate. Hence, five deputy Ombudspersons need to be
appointed by the Parliament. The Ombudsman’s Office issued special
reports and recommendations on online education, the rights of children,
persons with disabilities and those in custodian-type institutions during the
COVID-19 pandemic. The budget of the Office increased by 2.3%
compared to 2019 and there were no additional recruitments.

Out of the 2,448 complaints received in 2020, the highest number
concerned labour relations, consumer’s rights, detention conditions, social
protection and property rights. The institutions responded to 63% of the
Ombudsman’s recommendations, which was a decrease compared to
previous years. The government continued to be committed to improving
the prevention of torture and ill-treatment and to have a regular dialogue
with the European Committee for the Prevention of Torture (CPT) regarding
its recommendations. The latest CPT reports were published on 11 May and
27 July 2021.

The 2020 European Commission Report!” noted that, in January 2020,
the country acceded to the 1961 UN Convention on the Reduction of
Statelessness. In April 2020, following the declaration of the state of
emergency due to the COVID-19 crisis, the country informed the CoE that,
pursuant to Article 15 of the ECHR, it exercised its right to derogate from
its obligations under the Convention, thereby suspending or restricting
certain human rights and fundamental freedoms guaranteed under the

17 Commission Staff Working Document North Macedonia 2020 Report Accompanying the
Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions 2020
Communication on EU Enlargement Policy, [Online]. Available at: https://neighbourhood-
enlargement.ec.europa.eu/system/files/2020-10/north_macedonia_report_2020.pdf
(Accessed: 24 July 2024).
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Constitution. To curb the spread of the disease, the government restricted
freedom of movement and assembly. Control mechanisms were activated.
The Constitutional Court had a mandate to review any decree adopted by
the government and actively performed its prerogatives. However, the
country needs to make additional efforts to ensure the recommendations of
international monitoring bodies.

In 2019, the ECHR found violations in 9 out of 12 cases, relating
mainly to the right to a fair trial and property rights. New applications
allocated to a decision-making committee decreased to 262, from 305 the
previous year. By the end of 2019, 345 cases were pending before the Court.
The country reduced the number of judgments to be executed to 36, of
which 5 are under enhanced supervision.

3. Major law-making processes in North Macedonia’s legal system,
thanks to the ECHR

The ECHR and the case law of the ECtHR have made critical legislative,
institutional and political impacts on the Macedonian legal and political
system development. The specificity of these impacts is formulated as a
process of conventionisation of the national system with respective
European values and principles. Broadly, it is the process of
Europeanisation and harmonisation of the national legal system. According
to the former Macedonian judge in the ECtHR, Mirjana Lazarova-
Trajkovska, the democratic legal and political development and the rule of
law in Macedonia should be analysed through two distinctive periods —
before and after he ratification — accounting for the issues and the main
actors involved. The ECHR and the Court’s case law on the human rights
protection system influenced the development of the national political, legal,
and judicial systems, with the principles of the Convention and the Court’s
case law standards and practices.

Before the ratification of the ECHR, legislators played the main role
in transferring and interpreting the importance and the mission of the
Convention and the Court. However, after the ratification, the judges at the
national courts played the main role. After the ECHR ratification, the main
avenue of influence was the implementation of the Court’s judgments. At
the time of the ratification, the ECtHR’s case law was not relevant for
Macedonian courts and other institutions. The Courts relied on the
Constitution, laws and opinions of a general nature of the Supreme Court.
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As in most post-socialist countries, the Macedonian courts ‘were never
required to consider the Convention as a “constitutional instrument of
European public order” and to take into account the public interest of the
international community’.*® One of the most visible effects of the ECHR in
Macedonian society is that the Convention is perceived as a ‘part of the
domestic legal order and as directly applicable’.*°

The ECHR’s direct application in the national legal system and the
application of the ECtHR case law in the national jurisprudence
significantly impacted the process of enacting the national laws and by-laws
in the country. All legal areas in the country, together with the legislation,
were modelled according to the ECHR’s and the ECtHR’s standards and
principles. However, the extent to which those guidelines were correctly and
adequately implemented in the country remains a question. Nonetheless, the
implementations had visible effects in the adoption of laws in the field of
criminal law, civil legislation, media laws, non-discrimination laws,
protection of freedom of thought and the right of speech. Furthermore, they
impacted the adoption of the laws for the protection of the rights of persons
with disabilities and other vulnerable categories of citizens, the protection of
the rights of women in the area of domestic violence and the rights of
children.

4. Landmark cases of North Macedonia before the ECtHR

In this part of the chapter, the most important ECtHR judgements against

North Macedonia will be elaborated upon. The cases were selected

according to the views and author’s knowledge. For a better understanding

of the impact of the ECHR and the Macedonian case law, the important

judgments will be classified into four groups:

1.  Cases on the procedural violation of Article 3 — the failure of the
authorities to conduct an effective investigation,

2. Cases concerning the right to liberty and security,

3. Cases on the right to a fair trial — cases on length of proceeding,
access to court, independent and impartial tribunal and equality of
arms,

18 Ibid.

1929 June 2007, Legal Position of the Department of Criminal Offenses at the Supreme
Court of the Republic of Macedonia (June 29, 2007, Legal position of the Criminal
Offenses Department at the Supreme Court of the Republic of Macedonia).
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4.  Cases on the right to property.

4.1. Case on the procedural violation of Article 3 (the failure of the
authorities to conduct an effective investigation)

4.1.1. EI-Masri v. The Former Yugoslav Republic of Macedonia

The case originated in application no. 39630/09%° against the former
Yugoslav Republic of Macedonia, lodged with the Court under Article 34 of
the ECHR, by a German national, Mr Khaled EI-Masri, on 20 July 2009.

The ECtHR found that there had been a violation of Article 3 of the
Convention in its procedural aspect on account of the failure of the
respondent State to carry out an effective investigation into the applicant’s
allegations of ill-treatment. The Court held that there had been a violation
on account of the inhuman and degrading treatment to which the applicant
was subjected while being held in a hotel in Skopje. This treatment was
classified as torture within Article 3 of the Convention.

The ECtHR found that the respondent State was responsible for the
applicant’s transfer to the custody of the US authorities despite a real risk
that he would be subjected to further treatment contrary to Article 3.
Furthermore, the applicant’s detention in the hotel for 23 days was arbitrary
and in breach of Article 5 of the Convention, and the respondent State was
responsible under Article 5 for the applicant’s subsequent captivity in
Afghanistan. Hence, the respondent State failed to carry out an effective
investigation into the applicant’s allegations of arbitrary detention, as
required under Article 5, which further violated Article 8 of the Convention.
The ECtHR further held that there had been a violation of Article 13 of the
Convention on account of the lack of effective remedies regarding the
applicant’s grievances under Articles 3, 5 and 8.

According to the applicant, on 31 December 2003, he boarded a bus in
Ulm, Germany, to visit Skopje ‘to take a short vacation and some time off
from a stressful home environment’. At around 3 p.m., he arrived at the
Serbian/Macedonian border crossing at Tabanovce. A suspicion arose
regarding the validity of his recently issued German passport. A border
official checked his passport and asked him about the purpose and length of
his trip and the location of his intended stay. A Macedonian entry stamp,

20 Case of EI-Masri v. The Former Yugoslav Republic of Macedonia, App. No. 39630/09,
20 July 2009.
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dated 31 December 2003, was affixed to his passport. His personal
belongings were searched, and he was questioned about his possible ties
with several Islamic organisations and groups. The interrogation ended at 10
p.m.

Accompanied by armed men in civilian clothes, he was driven to a
room on the top floor of the hotel. During his detention at the hotel, he was
watched by a team of nine men, who changed shifts every six hours. Three
of them were with him at all times, even when he was sleeping. He was
questioned in English despite his limited proficiency in the language, and
his requests to contact the German embassy were refused. On one occasion,
when he stated that he intended to leave, a gun was pointed at his head, and
he was threatened with being shot. After seven days of confinement, another
official arrived and offered him a deal, namely that he would be sent back to
Germany in return for a confession that he was a member of al-Qaeda.

On the thirteenth day of his confinement, the applicant commenced a
hunger strike to protest against his unlawful detention. He did not eat for the
remaining ten days of his detention in Macedonia. A week later, he was told
that he would be transferred by air to Germany. On 23 January 2004, at
around 8 p.m., the applicant was filmed by a video camera and instructed to
say that he had been treated well, had not been harmed in any way and
would shortly be flown back to Germany. Handcuffed and blindfolded, he
was put in a car and taken to Skopje Airport. Upon arrival, still handcuffed
and blindfolded, he was placed in a chair, where he sat for one and a half
hours. He was told that he would be taken for a medical examination before
being transferred to Germany.

According to the applicant, a suppository was forcibly administered.
He was pulled from the floor and dragged to a corner of the room, where his
feet were tied together. His blindfold was removed. A flash went off, which
temporarily blinded him. When he recovered sight, he saw seven to eight
men dressed in black and wearing black ski masks. One of them placed him
in an adult nappy. He was dressed in a dark blue short-sleeved tracksuit. A
bag was placed over his head, and a belt was put on him with chains
attached to his wrists and ankles. The men put earmuffs and eye pads on
him and blindfolded and hooded him. They bent him over, forcing his head
down, and marched him to a waiting aircraft, with the shackles cutting into
his ankles. The aircraft was surrounded by armed Macedonian security
guards.
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During the flight, he received two injections. An anaesthetic was
further administered over his nose. He was mostly unconscious during the
flight. A Macedonian exit stamp, dated 23 January 2004, was affixed to the
applicant’s passport. According to the applicant, his pre-flight treatment at
Skopje Airport, most likely at the hands of the special CIA rendition team,
was remarkably consistent with a recently disclosed CIA document
describing the protocol for the so-called ‘capture shock’ treatment. Upon
landing, the applicant disembarked. It was warmer outside than it had been
in Macedonia, which was sufficient for him to conclude that he had not been
returned to Germany. He deduced later that he was in Afghanistan and had
been flown via Baghdad. After landing in Afghanistan, the applicant was
driven for about 10 minutes, dragged from the vehicle, slammed into the
walls of a room, thrown to the floor, kicked and beaten. When he adjusted
his eyes to the light, he saw that the walls were covered in Arabic, Urdu and
Farsi handwriting. The cell did not contain a bed. Although it was cold, he
had been provided with only one dirty, military-style blanket and some old,
torn clothes bundled into a thin pillow. Through a window at the top of the
cell, he saw the setting sun. He understood later that he had been transferred
to a CIA-run facility, which media reports identified as the ‘Salt Pit’, a brick
factory to the north of the Kabul business district, that was used by the CIA
for detention and interrogation of high-level terror suspects.

During his confinement, he was interrogated on three to four
occasions, each time by the same man, who spoke Arabic with a South
Lebanese accent, and each time at night. His repeated requests to meet with
a representative of the German government were ignored. In March 2004,
the applicant, together with several other inmates with whom he
communicated through cell walls, commenced a hunger strike to protest
their continued confinement without charge. As a consequence, the
applicant’s health deteriorated. He received no medical treatment during this
time, although he had requested it on several occasions. The applicant
became extremely ill and suffered very severe pain. A doctor visited his cell
in the middle of the night and administered medication; however, he
remained bedridden for several days. Around that time, the applicant felt
what he believed to be a minor earthquake. Concerning this, the applicant
submitted the ‘List of significant earthquakes of the world in 2004°, issued
by the US Geological Survey on 6 October 2005. According to this
document, there was one earthquake on 5 April 2004 in the Hindu Kush
region of Afghanistan.
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On 29 May 2004, the applicant arrived at Frankfurt International
Airport. In his written submissions, the applicant stated that he had not
undergone any medical examination apart from the isotope analysis of his
hair follicles. At the public hearing, his lawyers specified that the results of
some medical examinations carried out upon his return to Germany had
been submitted by the German public prosecutor to the European
Parliament’s Fava Inquiry. However, those results had not been submitted to
the Court since they had not been conclusive regarding the presence of any
physical injury, given the long time that had elapsed since the incident at
Skopje Airport. Furthermore, he had been subjected to sophisticated
interrogation techniques and methods, specifically designed not to leave any
evidence of physical ill-treatment.

The 2007 Marty Report noted that the applicant had asked for
treatment at the treatment centre for torture victims in Neu-UIm shortly after
his return to Germany in 2004. However, it took until 2006 to obtain the
required health-insurance funding agreement to start a course of limited
treatment at the centre, which was insufficient. Furthermore, the applicant
submitted a written statement of 5 January 2009 by Dr Katherine
Porterfield, a senior psychologist at the Bellevue/NYU Program for
Survivors of Torture, whereby she confirmed that the applicant had suffered
from post-traumatic stress disorder and depression ‘most likely caused by
his experience of capture and extensive maltreatment and abuse’. Dr
Porterfield’s opinion was based on several telephone calls and two follow-
up discussions with the applicant. She advised him to visit a clinician in his
community with the requisite expertise to help him. However the applicant
did not comply with that instruction.

According to the Macedonian Government report, the Government
confirmed their version of events. They denied that the applicant had been
detained and ill-treated by State agents in the hotel and was handed over to
CIA agents, who ill-treated him at Skopje Airport and transferred him to a
CIA-run prison in Afghanistan. In their submission, the applicant had freely
entered, stayed in and left the territory of the respondent State. The only
contact with State agents had occurred on 31 December 2003, on the
occasion of his entry into the respondent State, when enquiries had been
undertaken regarding the validity of his passport.

The enquiries by the Ministry of the Interior demonstrated that the
applicant had stayed in the respondent State by his free will between 31
December 2003 and 23 January 2004, when he had freely left the State
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through the Blace border crossing. In support of their argument, they
submitted a copy of the following documents: extracts from the official
border-crossing records for Tabanovce and Blace; extract from the hotel
guest book in which the applicant had been registered as a guest occupying
room number 11 between 31 December 2003 and 22 January 2004; and two
letters from February 2006 in which the hotel’s manager had communicated
to the Ministry of the Interior the names of six persons who had been on
duty in the hotel at the relevant time and had denied that any person had
ever stayed in the hotel involuntarily. It was further specified that the person
whose photograph was on the hotel’s website was Mr Z.G., who could be
found in the hotel.

They produced a letter from 3 February 2006 in which the
Macedonian Ministry of Transport/Civil Aviation Administration had
informed the Ministry of the Interior that, on 23 January 2004, a Boeing 737
aircraft flying from Palma de Mallorca (Spain), registered as flight no.
N313P, had been permitted to land at Skopje Airport, the same aircraft had
been permitted (at 10.30 p.m.) to take off on the same day for Kabul
(Afghanistan), and, at 2.25 a.m., on 24 January 2004, the aircraft was
permitted to fly to Baghdad (Iraq). Furthermore, the Government filed a
copy of the applicant’s hotel bills, which, according to them, he had paid in
cash. They provided a copy of a police record of the applicant’s
apprehension at the Tabanovce border crossing on 31 December 2003. As
specified in the record, the applicant had been held between 4.30 p.m. and
9.30 p.m. The record did not state the reasons for apprehension; however, it
contained an incomplete handwritten note that he was apprehended based on
‘tel. no. 9106 of 8 December 2003°.

In 2004, the Munich public prosecutor’s office opened an
investigation into the applicant’s allegations. According to the applicant, a
number of investigative steps were taken, including the examination of
eyewitnesses who confirmed that the applicant had travelled to Macedonia
by bus at the end of 2003 and had been detained shortly after entering that
State. Furthermore, a radioactive isotope analysis of the applicant’s hair was
carried out. An expert report of 17 January 2005 stated, inter alia: ‘... it is
very likely that the changes observed in the enclosed isotopic signatures [of
the applicant’s hair] indeed correspond to [the applicant’s] statements ...”

According to the First Committee of Inquiry of the German
Bundestag, the radioisotope analysis confirmed that the applicant had
undergone two hunger strikes. On 31 January 2007, the Munich public
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prosecutor issued arrest warrants for 13 CIA agents on account of their
involvement in the applicant’s alleged rendition. The names of the agents
were not made public; however, their identities were allegedly given to the
German prosecutor by the Spanish authorities, uncovered during the course
of their investigation into the use of Spanish airports by the CIA. On 7 April
2006, the German Bundestag appointed the First Committee of Inquiry to
review the activities of the secret services. Over an investigation period of
three years, the Committee held 124 sessions, whereby 7 areas of
investigation were addressed, and 141 witnesses were heard, including the
applicant. The findings were made public on 18 June 2009. The report,
which runs to 1430 pages, stated, inter alia:

... Khaled El-Masri’s report on his imprisonment in Macedonia
and in Afghanistan is credible as to the core facts of his
detention in Macedonia and his transfer to Afghanistan, as well
as his confinement there by United States forces. Doubts remain,
however, about some specific aspects of his account.

The police investigations conducted by Swabian law enforcement
authorities and supported by the German Federal Criminal Police reaffirmed
El-Masri’s account. His trip to Macedonia on 31 December 2003 was
corroborated by witnesses. El-Masri’s account of the transfer from
Macedonia to Afghanistan by US forces was consistent with subsequent
reports from other victims of the excesses of the ‘war on terror’ by the US
government at the time. The recorded movement of an American Boeing
737 of the presumed CIA airline ‘Aero-Contractors’ that flew from Majorca
to Skopje on 23 January 2004 and continued to Kabul matched the temporal
information that EI-Masri provided about the duration of his confinement at
the Macedonian hotel.

On 6 December 2005, the American Civil Liberties Union (ACLU)
filed a claim on behalf of the applicant in the US District Court for the
Eastern District of Virginia against several defendants, including the former
CIA Director George Tenet and certain unknown CIA agents. The claim
alleged that the applicant had been deprived of his liberty in the absence of
legal process and included a claim under the Alien Tort Statute (ATS) for
violations of international legal norms prohibiting prolonged arbitrary
detention and cruel, inhuman or degrading treatment. In May 2006, the
District Court dismissed the applicant’s claim, finding that the US
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government had validly asserted the State secrets privilege. The District
Court held that the State’s interest in preserving State secrets outweighed
the applicant’s individual interest in justice. This decision was confirmed on
appeal by the US Court of Appeals for the Fourth Circuit. In October 2007,
the Supreme Court refused to review the case. Hence, there are valuable
criticisms about this ECtHR judgement.?

4.2. Case concerning the right to liberty and security
4.2.1. Lazoroski v. The Former Yugoslav Republic of Macedonia

In this case,?? the ECtHR declared the complaints under Article 5
paragraphs 1 (c) and 2 and Article 6 paragraph 1 of the Convention
admissible, while the remainder of the applications were inadmissible. It
held that there has been a violation of Article 5 paragraphs 1 (c) and 2 and
Article 6 paragraph 1 since the proceedings were not adversarial and that the
respondent State was to pay the applicant 2000 euros for non-pecuniary
damage, 180 euros for costs and expenses and any tax that may be

2L The criticism of this judgement was as follows: ‘No one who reads the facts of the case
will argue with the Court’s conclusion that Macedonia had to bear international
responsibility. The question is on what grounds one can base this conclusion. The approach
chosen by the Court may surprise many international lawyers. Influenced by decades of
work of the International Law Commission (ILC), their approach would be a combination
of attribution of conduct on the one hand and the breach of an international obligation, on
the other: Macedonia then would be responsible for handing over El-Masri to the CIA, in
the face of risk (if not certainty) that he would be ill-treated and tortured. They would not
normally say that the act of ill-treatment at the hands of the CIA itself is attributed to
Macedonia, but limit Macedonia’s responsibility to its own wrongful conduct. This
distinction may seem a legal nicety, but it may have practical relevance (for questions of
evidence and reparation) and also reflects that what is essentially a sovereignty-based
consideration: it should not easily be presumed that a state is responsible for acts committed
by another subject of international law’. André Nollkaemper, The ECtHR Finds Macedonia
Responsible in Connection with Torture by CIA. But On What Basis?, December 24, 2012,
[Online]. Available at: https://www.ejiltalk.org/the-ecthr-finds-macedonia-responsible-in-
connection-with-torture-by-the-cia-but-on-what-basis/ (Accessed: 28 July 2024).

Shares Research Paper 06 (2012), ACIL 2012-04, [Online]. Available at
www.sharesproject.nl (Accessed: 28 July 2024), SSRN, [Online]. Available at:
http://www.sharesproject.nl/wp-content/uploads/2012/01/SHARES-RP-06-final.pdf
(Accessed 28 July 2024).

22 Case of Lazoroski v. The Former Yugoslav Republic of Macedonia, App. No. 4922/04, 24
January 2004.
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chargeable to the applicant. The case originated in application no. 4922/04
against the former Yugoslav Republic of Macedonia, lodged with the Court
under Article 34 of the Convention, by a Macedonian national, Mr Jovce
Lazoroski, on 24 January 2004.

On 6 August 2003, the applicant received a telephone call from an
officer of the Intelligence Service who asked him to come to a police station
for a ‘talk’. The applicant replied that he would attend with his lawyer,
provided he received a written request. Mr J.S., a high-ranking officer in the
Intelligence Service, gave a verbal order for the applicant’s arrest on
suspicion that he was armed and might leave the State. At 11.15 p.m. the
same day, the applicant was arrested by the police near the Tabanovce
border post with Serbia. He was taken to the Tabanovce police station, and a
body search was carried out. A report on the search indicated that a mobile
phone, passport, identity card and a licence to carry arms were found.
According to the parties, a gun was found as well; however, it was not
recorded in the report. The applicant was handcuffed and transferred to the
Kumanovo police station by the Intelligence Service. He managed to contact
his lawyer on his mobile phone.

On 7 August 2003, the applicant signed a report in which he waived
his right to a lawyer. No record of questioning was made. The applicant
maintained that he was questioned about the work of his superiors, about
certain members of the then opposition political party and certain high-
profile journalists. His personal belongings were returned, and he was
released at 9 a.m. On the same day, the applicant brought his alleged
unlawful arrest to the attention of the Ministry of the Interior (hereafter, the
Ministry) and, on 3 November 2003, to the Sector for Internal Control at the
Ministry (hereafter, the Sector). Subsequently, several letters were
exchanged between the applicant and the Sector.

In a 3 March 2004 report, the Sector noted that the applicant’s arrest
and detention had been carried out in compliance with the law. Owing to
minor errors in the minutes concerning the body search, the Sector proposed
that the police officers responsible be fined and warned. The Sector repeated
these findings in its reply to the applicant dated 22 March 2004. However,
no explanation was given for the applicant’s arrest.

Furthermore, on 7 August 2003, the applicant had requested an
investigating judge at the Kumanovo Court of First Instance to review the
lawfulness of the deprivation of his liberty. He claimed that he had been
detained unjustifiably, had not been informed of the reasons for his arrest,
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his lawyer had been prevented from attending his interview and the arrest
had been carried out without a court order. However, between 15 October
2003 and 12 January 2004, the investigating judge was on sick leave. On 4
February 2004, the judge requested the Ministry to provide documents
concerning the applicant’s arrest. In a 20 February 2004 reply, the Ministry
stated that the applicant’s arrest had been ordered on account of suspicion
that he had been involved in arms trafficking. However, he had been
released after it was established that there was no evidence to support the
allegations, and he had the requisite license. On 23 June and 21 September
2004, the judge asked for further written evidence from the Ministry, which
the latter submitted on 29 September 2004.

On 26 January 2005, after five requests by the applicant for the
proceedings to be expedited and relying on the information provided by the
Ministry and its reports, the judge found that the applicant had been lawfully
deprived of his liberty on suspicion of arms trafficking. She further found
that the applicant had waived his right to a lawyer, as noted in the report of
7 August 2003, which had been duly signed by the applicant. The applicant
was advised that he could appeal within two days to a three-judge panel
(hereafter, the panel) of the Kumanovo Court of First Instance.

On 16 February 2005, the applicant appealed, arguing that he had
been deprived of his liberty contrary to Article 5 of the Convention and the
applicable legislation. He maintained that he had been arrested without a
court order and the investigating judge had failed to examine the grounds
for his deprivation of liberty. He further submitted that he had not been
summoned by the investigating judge to present the arguments in his favour,
and some witnesses could shed light on the circumstances surrounding his
arrest. On 18 February 2005, the panel dismissed the applicant’s appeal.
Finding no reasons to question the facts, it ruled that the applicant’s
deprivation of liberty had been lawful and intended to identify him, verify
his alibi and collect necessary information. It noted that he had been
informed of his rights and the reason for his arrest, namely a reasonable
suspicion that he had committed the offence of ‘trafficking in arms’.

In its defence, the Government stressed that the proceedings had
satisfied the procedural requirements of fairness. Hence, they maintained
that the courts had reached their decisions on the basis of evidence
submitted by the Ministry and the applicant, who, through written
submissions, had been given sufficient opportunity to present his case. They
further stated that the applicant had not been heard during the proceedings
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since no such requirement was contained in the Act. The investigating judge
had decided the issue on the basis of the written material submitted by the
parties. However, the applicant contested these arguments, stating that the
courts’ failure to communicate to him the documents submitted by the
Ministry was contrary to the principle of equality of arms.

The ECtHR reiterated that the right to adversarial proceedings meant,
in principle, the opportunity for the parties to a criminal or civil trial to have
knowledge of and comment on all the evidence adduced or observations
filed, with a view to influencing the court’s decision. The principle of
equality of arms — one of the elements of the concept of fair trial — required
each party to be given a reasonable opportunity to present their case under
conditions that did not place them at a substantial disadvantage vis-a-vis
their opponent. Furthermore, Article 6 guaranteed the right of a party to
participate effectively in the proceedings, which included, inter alia, their
right to be present and to hear and follow the proceedings. Such rights were
implicit in the notion of an adversarial procedure. The Court noted that the
decision of the investigating judge of 26 January 2005 was based on the
written evidence submitted by the Ministry. There was nothing to show that
the evidence was served to the applicant. Furthermore, the applicant had not
been invited to attend the decisive hearing before the investigating judge.
Hence, his complaints in this respect were left unanswered by the appeal
panel. Therefore, the Court concluded that the applicant was prevented from
effectively participating in the proceedings. Hence, there was a breach of
Article 6 paragraph 1 of the Convention.

Regarding the length of the proceedings, the Government submitted
that it had not been excessive and all-time limits, although short, had been
respected by all those involved. In the latter respect, they stated that the Act
had not specified any time limit for the investigating judge to reach a
decision. The fact that she had been on sick leave and the unavailability of
any other judge in her stead had to be taken into consideration. The
applicant submitted that, given the short time limits specified in the Act, the
proceedings had to be regarded as urgent and the proceedings before the
investigating judge had fallen foul of the ‘reasonable time’ requirement. The
Court noted that the proceedings in question started on 7 August 2003, when
the applicant challenged the lawfulness of his arrest before the investigating
judge. They ended on 18 February 2005 with the panel dismissing the
applicant’s appeal. Therefore, the proceedings lasted for 1 year, 6 months
and 12 days for two jurisdiction levels.
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The Court reiterated that the reasonableness of the length of
proceedings must be assessed in the light of the circumstances of the case
and with reference to the complexity of the case, the conduct of the
applicant and the relevant authorities, and what was at stake for the
applicant. The Court did not find the applicant’s case to be complex. It
observed that no delays could be attributed to the applicant. On the contrary,
his motions to expedite the proceedings were a factor in his favour.

Regarding the conduct of the authorities, the Court noted that it took a
little under one and a half years for the investigating judge to issue a
decision, and the panel took only two days. Although the dispute concerned
the lawfulness of the applicant’s detention for 10 hours, it did not require
special diligence on the part of the authorities since the applicant was not in
custody when he lodged the challenge. Hence, the Court considered that the
length of the proceedings was not excessive and there had been no violation
of Article 6 paragraph 1 regarding the length of the proceedings.

4.3. Case on the right to a fair trial (cases on length of proceeding, access
to court, independent and impartial tribunal and equality of arms)

Since the State ratified the ECHR, more than 110 judgments have been
given regarding Article 6 of the Convention — the right to a fair trial — with
established violations in more than 100 cases. These cases mostly dealt with
the length of proceedings and the lack of enforcement of the judgments.
Additionally, several cases raised issues concerning the impartiality of
judges, including in cases of dismissal and lustration of judges, the principle
of equality of arms, particularly regarding the examination of witnesses and
assessment of expert opinions, and presence at a trial. The admissibility of
unlawfully obtained evidence, the use of evidence obtained by protected or
anonymous witnesses, the right to defence, the right to an interpreter and the
presumption of innocence were dealt with as well in several criminal cases.
Furthermore, the need for judicial certainty and consistent case-law, the lack
of reasoning, the right of access to a court and the right to an oral hearing
were examined in several civil and administrative cases.?®

23 Recent Case Law from the European Court of Human Rights with Respect to Albania,
Croatia, Bosnia and Herzegovina, Macedonia, Montenegro and Serbia, Aire Centre, 2017.
[Online]. Available at: https://rolplatform.org/wp-content/uploads/2018/09/case_law_eng-
1.pdf (Accessed: 22 August 2024).
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4.3.1. lvanovski v. The Former Yugoslav Republic of Macedonia

In this case,?* the Court held that there had been a violation of Article 6
paragraph 1 of the Convention regarding the overall unfairness of the
lustration proceedings and of Article 8 of the Convention concerning the
lustration proceedings. The case originated in application no. 29908/11
against the former Yugoslav Republic of Macedonia, lodged with the Court
under Article 34 of the Convention, by a Macedonian national, Mr Trendafil
Ivanovski, on 9 May 2011.

Before discussing the case details, it is important to understand the
background of the application. On 22 January 2008, the Parliament of the
respondent State passed the Additional Requirement for Public Office Act
(hereafter, the Lustration Act), which entered into force eight days later. The
Lustration Act introduced non-collaboration with the State security services
between 2 August 1944 and 30 January 2008, the date of the Act’s coming
into force (hereafter, the screening period), as an additional requirement for
the holding of public office. In other words, collaboration with the State
security services during that period became an impediment to holding public
office. All incumbent public officials and candidates for public office were
required to submit a statement that they had not collaborated with the State
security services during the screening period.

The Lustration Act was to apply for five years, starting from its entry
into force. It provided for the establishment of a Facts Verification
Commission, which had to be set up within 60 days of the Act’s entry into
force. Its task was to examine the veracity of the public officials’
declarations. The members of the Commission were elected by the
Parliament on 15 January 2009. The Commission became operational in late
March 2009. On 22 May 2009, amendments to the Lustration Act entered
into force, adding several provisions primarily regarding the functioning of
the Lustration Commission and the status of its members. Moreover, the
temporal scope of the Lustration Act was extended, from the 5 years
initially envisaged following the Act’s entry into force, to 10 years
following the election of the Commission. On 27 January 2010, following
petitions for abstract constitutional review, the Constitutional Court
accepted the initiative and instituted proceedings to review the
constitutionality of several provisions of the Lustration Act, including the

24 Case of Ivanovski v. The Former Yugoslav Republic of Macedonia, App. No. 29908/11,
21 April 2016.
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extension of the screening period beyond the date of adoption of the current
Constitution of the respondent State (17 November 1991). It suspended the
application of its provisions until it had decided on their compatibility with
the Constitution. Fierce debate ensued, in which several politicians severely
criticised the Constitutional Court’s decision in the media.

Through a 24 March 2010 decision, the Constitutional Court
invalidated certain provisions of the Lustration Act as unconstitutional.
Particularly, the Court held that the extension of the screening period
beyond 17 November 1991, the date of adoption of the present Constitution,
was unconstitutional. In other words, it was incompatible with the
Constitution to provide collaboration with the State security services after
that date, which impeded the holding of public office. Some other
provisions were held contrary to the Constitution as well, namely those
providing for the publication of collaborators’ names in the Official Gazette,
automatic lustration in cases where no declaration had been submitted and
making it possible to introduce collaboration as an impediment to
membership of governing bodies of political parties, civic organisations and
religious communities by internal regulations of non-State entities.

Based on this backdrop, the applicant, a judge of the Constitutional
Court between 2003 and 2011, was dismissed as a result of the lustration
proceedings. This was the first lustration case in the respondent State.
During the lustration proceedings and at the time of his removal from office,
the Applicant Was the President of the Constitutional Court. On 3
September 2009. The Applicant, as a public official, submitted to the
Lustration Commission a declaration of non-collaboration with the security
services. On 5 July 2010, the Commission, by a letter classified as
confidential, requested the State Archive to provide it with direct access to
all the data, files and documents regarding the applicant. On 12 and 22 July
2010, the State Archive informed the Commission that a personal record of
the local branch of the secret police of the former Yugoslavia existed for the
applicant and invited the Commission to consult the documentation.

On and around 15 September 2010, various media, despite the
confidential nature of the proceedings before the Lustration Commission,
reported that the Commission had allegedly identified a judge of the
Constitutional Court as a collaborator with the State security services. In the
following days, the media continued to speculate that the identified
collaborator was the President of the Constitutional Court. During its private
deliberations, held on 16 September 2010, the Lustration Commission found
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that the applicant’s declaration had not been in conformity with the evidence
at its disposal.

The applicant was notified of the Commission’s findings on 21
September 2010, with a note classified as ‘strictly confidential’. He was
instructed that, under the Lustration Act, he could, within five days, submit
oral or written observations to the Commission’s findings. The applicant
replied and requested a public session on 24 September 2010. On 23
September 2010, the Commission notified the applicant that the session
would be held on 27 September, it would be public ‘when classified
information was not being used” and he could access the entirety of the
classified documentation at the Commission’s disposal for one hour before
the session. On 24 September 2010, in an open letter broadcast in the media,
addressed to the ‘opponents of the lustration’, the Prime Minister of the
respondent State stated, inter alia, that the Commission had publicly
revealed that a member of the Constitutional Court had been a collaborator
with the State security services and it was clear that the collaborator sitting
in the Constitutional Court, nominated by the former president of the
Republic, and controlled by other centres of power, had invalidated several
legislative reforms of his Government. On 24 September 2010, the applicant
objected to the imposed time constraints regarding his access to the
classified documents. The Commission, in turn, informed him that he could
consult his personal record, compiled by the secret police of the SFRY at
the State Archive, and the documents at the disposal of the Commission in
the coming days until the session. The applicant consulted the documents on
the same day.

The record contained around 50 pages of typed reports and forms. It
appeared from the record that the applicant was, on 27 and 28 March 1964,
interrogated by the secret police regarding his involvement in a high-school
nationalist group, and was registered as a collaborator under the pseudonym
Lambe. The ‘proposal for registration’ of 19 May 1964, signed by an
inspector, I|.K., stated that the applicant was approached about his
collaboration with the secret police and ‘he gladly agreed to it, [saying] that
he would do anything for the [security] service, as long as his father and the
school do not find out’. A ‘questionnaire’ with a handwritten date of 10
February 1965, stated, inter alia, that the applicant was recruited on the
grounds of ‘compromising material’ and he had not received any material
benefit in exchange for his collaboration. This was noted in another
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questionnaire of 10 January 1968, where, next to the pseudonym Lambe,
there was a handwritten note ‘and Lamda’.

The record contained several reports of various dates between 1964
and 1966, composed mostly by the inspector who relied on Lambe as a
source of information, about conversations and statements of some high-
school and university students about certain political and social issues at the
time. Lambe provided the information mostly verbally; only a few reports
were based on his letters (which were not in the file). Furthermore, there
were copies of two payment receipts dated May and December 1965 and a
1983 proposal for the deregistration of the collaborator Lamda. The
deregistration referred to a person with the applicant’s name, who in the
1970s was a student at the Technical Faculty and, in 1983, was working in
the municipal branch of the Communist Party.

On 27 September 2010, the Commission held a public session. During
the session, the applicant denied the Commission’s initial findings, calling
into question the veracity of his declaration. He disputed the authenticity of
the documents that the Commission relied on, as he had neither composed
nor signed them, and claimed that the reports had been forged or taken from
others’ and added to his personal record. He further denied the authenticity
of the signatures on the two payment receipts. He alleged confusion
regarding the two collaboration pseudonyms (Lambe and Lamda) and their
real identities. He argued that the episode from the time when he was a
minor and had been coerced into having contact with the secret police, due
to his involvement with a high-school nationalist group, had been misused.

In a 29 September 2010 decision, the Commission held that the
applicant’s objection to its initial findings of 16 September 2010 was not in
accordance with the information available, and he did not fulfil the
additional requirement for holding public office. The decision was based on
the applicant’s personal record, which contained a list of 22 documents. It
summarised the contents of the documents and stated that the applicant had
begun collaborating in 1964 and had been deregistered in 1983.
Furthermore, he had provided information on students whose activities were
monitored by the security service for political reasons and, as evident from
the two payment receipts, he had been paid for the collaboration in 1965.
The relevant part of the Commission’s decision read as follows:
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... From the data available in the personal record compiled by
the [secret police of the SFRY] it was established that in the
rubric “collaboration relationship” it is stated that [the
applicant] is a collaborator of the [secret police] recruited on
the ground of compromising material. It was further
established that [the applicant] started his collaboration with
the [secret police] as early as 1964 as a high-school student
who, when it was proposed to him that he be registered in the
collaborators’ network, stated that “he gladly accepted the
collaboration and would do anything for the service”, and that
he was allocated a pseudonym under which he later delivered
all the information to the [secret police]. In 1965 he officially
became a collaborator of the [secret police]. In the
documentation, in ten reports drafted by the Internal Affairs
Unit in Strumica, on a number of pages, [the applicant] under
his pseudonym appears as a source giving information about
his schoolmates, which [information] was used by the [secret
police] as operational material on the activities of high-school
youth in Strumica. From four reports, it is apparent that also
later on, as a student in Skopje, he gave information about
students of various faculties, of which in the personal record
there are five reports concerning a number of individuals
whom the [secret police] monitored and had information that
they were dissatisfied with the authorities in view of their
weak interest in the situation of the Macedonians in the
Aegean [in Greece] and Pirin [in Bulgaria] Macedonia, as well
as for various wrongs committed against Macedonians in the
western part of Macedonia. From the personal record it was
also established that in 1965 the sums of 10,000 and 20,000
[Yugoslav] dinars had been paid to him. His collaboration
officially ended in 1983 when he was employed in the
Municipality of Karpo§ and was deregistered from the active
collaboration network.

The Commission accounted for the oral observations of the applicant,
in which he expressed his disagreement with the Commission’s findings.
The Commission considered all the information, files and documents
contained in the applicant’s record relevant. It held that that the applicant’s
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declaration of non-collaboration submitted to the Commission was not in
line with the requirements; hence, the applicant did not meet the additional
requirement for public office in accordance with section 2(1) and section
4(4) of the Lustration Act. The Commission’s decision was served to the
applicant on 30 September 2010 and classified as ‘strictly confidential’.

In an exchange of correspondence, on 1 October 2010, the applicant
requested that the Commission provide him with a copy of the file for
seeking a judicial review of its decision. The Commission informed him that
the originals were available in the State Archive and advised him to look for
them there. Upon the applicant’s request on the same day, the State Archive,
either on the same day or on 4 October 2010, provided him with a copy of
his personal record. On 5 October 2010, the applicant pointed out
inconsistencies between the files provided by the State Archive, the
inventory of the documents in his record and the documentation the
Commission relied on in its decision.

The State Archive responded that they had received the personal
record as it was and had listed the documents therein by title, without
inspecting their contents, as they had not been authorised to do so. They
invited the applicant to consult the contents of his personal record under
their supervision. On 8 October 2010, the applicant brought an action for
judicial review in the Administrative Court against the Commission’s
decision. He complained that the proceedings before the Commission had
been unfair and had factual and legal errors. Particularly, he complained that
the session before the Commission had been held without the Rules of
Procedure being adopted, which the Commission should have done ex lege
before commencing the proceedings. The public session had not been, as
initially planned, followed by proceedings in camera; therefore, he had not
had an opportunity to fully present his arguments concerning the classified
information in the file.

The applicant further objected that the time limit for the appeal
preparation was reduced, since he received the copies of the documents
from the State Archive on 5 October 2010. However, there were obvious
discrepancies between the files of the State Archive and the ones that the
Commission had accessed. The applicant denied the authenticity of the
documents in his personal record and suggested obtaining an opinion from a
graphology expert regarding the signatures on the two payment receipts by
comparing them with the letters he had allegedly sent to the inspector of the
secret police; these letters were referenced in the record, yet were not
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available in the file. He submitted that his identity had been confused with
that of the person with the pseudonym Lamda, given that, in 1983, he was
already a law graduate and working for the Skopje City administration.
Hence, he was neither working at the municipal branch of the Communist
Party nor had he ever studied at the Technical Faculty, as the record
indicated. He proposed additional evidence, asked for a public hearing and
requested leave to invite an expert assistant, particularly, a certain Mr I.B., a
university professor of State security and intelligence and retired staff
member of the SFRY secret police, to clarify the police’s methods and
practices concerning the opening and maintenance of records. In its reply,
the Commission listed and referenced 22 documents and mentioned ‘forty-
seven written documents’, on which it based its decision. The Commission’s
reply was classified as ‘strictly confidential’.

On 26 October 2010, the Administrative Court held a public hearing
in the presence of the applicant and the President of the Commission. The
Commission objected to the Administrative Court’s competence ratione
materiae to examine the case. On 2 November 2010, the Court held another
hearing, at which the Commission withdrew its objection, the expert
assistant Mr 1.B. gave his testimony, and the evidence was examined. The
public was excluded from the parts of the hearing in which confidential
material was under consideration.

In an 8 November 2010 judgement, the Administrative Court
dismissed the applicant’s action. It listed 27 documents and found the
Commission’s files identical to the originals received from the State
Archive. It held that the Commission had neither been authorised nor
obliged to determine the authenticity of evidence that could only be
established by an expert opinion in criminal proceedings. Furthermore, it
stated that the Commission did not conduct any adversarial proceedings and
could admit as fact only the records compiled by the State security services.
The applicant’s proposal to obtain an expert opinion to check the
authenticity of the signatures on the payment receipts was rejected. The
Court concluded that it was immaterial to determine whether the payments
had been received by the applicant, as other (non-pecuniary) benefits could
suffice for someone to be deemed a collaborator under the Lustration Act.
The judgment took into account the testimony of the expert assistant, Mr
I.B. Parts of the judgment were classified as ‘strictly confidential’.

In a 29 September 2010 decision, the Lustration Commission
established that the applicant had submitted a false declaration and he did
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not meet the additional requirement for public office. On 25 February 2011,
the Lustration Act was amended for the second time, and certain provisions,
similar to the invalidated ones, were reintroduced. The provision delimiting
the screening period was reworded in a manner that left the end date
undecided. The personal scope of the application was extended to cover
former officials and officers in organisations performing duties of a public
nature, requiring them to submit declarations of non-collaboration.

On 28 March 2012, the Constitutional Court, once again, invalidated
several provisions of the Lustration Act, as amended by the 2011
Amendments. Hence, the Constitutional Court held that its earlier decision
had been circumvented in view of the content of those amendments. On 17
July 2012, the previous Lustration Act was repealed, and a new Lustration
Act came into force. In 2014, the Constitutional Court refused to institute
proceedings for abstract constitutional review of the new legislation. While
the 2008 Lustration Act was in force, the Lustration Commission
established, through 11 cases, that the declarations on non-collaboration
were false; therefore, the persons did not meet the additional requirement
for public office. Apart from the applicant, who was the only incumbent
official whose declaration was found to be false, the other cases concerned
eight former officials and two journalists.

On 1 September 2015, the Act repealing the 2012 Lustration Act
entered into force. According to the Act, the Lustration Commission was
allowed to complete, within two years, any ongoing proceedings in which a
decision had been issued; however, it could not institute new proceedings.
Pending lustration proceedings, in which the Commission had not issued a
decision, were discontinued. Section 3 of the Act provided that a person,
regarding whom the Commission had established that he or she had
collaborated with the State security services, was banned from holding
public office for five years, from the time the Commission’s decision
became final.

4.4. Cases on the right to property

The denationalisation processes, that is, the restitution of forcefully
confiscated properties from former owners, were one of the key processes in
the democratic development of the Macedonian society to rectify the
injustice cost by the previous governments by returning such properties to
their rightful owners. The denationalisation law enabled former owners to
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gain the right to property for confiscated property based on Article 30 of the
Constitution.

In North Macedonia, the denationalisation process took place much
later compared to the other post-socialist countries. However, unlike the
other transition countries where denationalisation was carried out
successfully and efficiently, this was hardly the case in North Macedonia.
According to available data,®® the denationalisation process in the country
lasted unreasonably long. One of the reasons was the lack of political will of
the authorities to execute the process swiftly and successfully.

The denationalisation process in North Macedonia faced numerous
institutional barriers and bureaucratic procedures.’® The Macedonian
judiciary system showed several weaknesses and slowness in completing the
denationalisation cases, which obstructed the citizens’ legal certainty and
their trust in the judiciary.?” The effects of the Convention on the right to

%5 See: S. Mehmeti: The Process of Denationalization in the Republic of Macedonia After
Its Independence. [Online]. Auvailable at:
https://cdn.istanbul.edu.tr/FileHandler2.ashx?f=the-process-of-denationalization-in-the-
republic-of-macedonia-after-its-independence_sami-mehmeti.pdf ( Accessed: 22 July
2025).

% Most of the complaints brought before the Ombudsman office in 2014, 2015 and 2016
were about property relations by the citizens, who felt manipulated in their
denationalisation cases; that is, people who were harassed by the Ministry of Finance and
the Administrative Court for 16 years, restricting them from any right to compensation.
Some of these cases remained stuck in bureaucratic labyrinths, the denationalisation
commissions established by the Ministry of Finance, administrative or higher
administrative courts, or the State Commission, which decided in the second instance. The
administrative judges, instead of deciding on a meritorious basis, continuously sent the
cases back to the commissions.

27 In its most critical report about Macedonia in the last few years, the US State
Department, in the section focused on the protection of human rights, referred to the
‘Gradishte’ case, a major denationalisation case, with a judicial history of 25 years.
Members of 36 families from Ohrid organised a protest in April 2022, claiming that the
authorities had not provided them with adequate compensation for the land plots
nationalised in 1957. The Ombudsman found major difficulties and procedural flaws in the
denationalisation cases and pointed out the poor work of the Denationalisation Commission
under the Ministry of Finance, and the inefficient cooperation with the Administrative
Court and other government agencies. The 2000 denationalisation law defined the
denationalisation procedure as urgent, the US State Department said in its report. ‘These
properties are located in the most attractive part of the Ohrid lake coast, covering an area of
100.000 m?’, said Adrijana Bashovska whose family was one of those seeking justice for
three decades. ‘All applicants with cases related to “Gradishte” have four or five decisions
in their favor issued by the Administrative Court. The decisions of the Administrative Court
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property were complex because the related right was multidimensional. The
case law of the country before the ECtHR, regarding property rights, noted
seven judgments. Two cases were related to the right to property concerning
the issue of privatisation and purchasing of apartments in the property
belonging to the former federal army,”® one case® involved the effective
enjoyment of the right to property, two cases (Bocvarska?® and Arsovski®®)
dealt with the fair balance between the sides involved in two different rights
to property cases and two cases were regarding the process of
denationalisation (Vikentijevik3! and Stojanovski and others).*?

4.4.1. Arsovski v. the Former Yugoslav Republic of Macedonia

In this case® the ECtHR held that there had been a violation of Article 1 of
Protocol No. 1 of the Convention. The case originated in application no.
30206/06 against the former Yugoslav Republic of Macedonia, lodged with
the Court under Article 34 of the ECHR, by three Macedonian nationals, Mr
Stojko Arsovski, Mr Stefan Arsovski and Mrs Verka Arsovska, on 7 July

are compulsory and executive, however the denationalisation commission under the
Ministry of Finance issues decisions which are contrary with the denationalisation law and
contrary to the Macedonian Constitution. These constitutes brutal violations of the
applicants’ human rights in the process of denationalisation’, representatives of the civil
organisation, Orevche, stated. ‘The denationalisation process of “Gradishte” is stuck in the
corruption and incapability of the institutions and the court. The state must urgently bring
this process to completion’, said Bashovska. Officials from Orevche accused that the
denationalisation law was applied selectively. They remind the people of the scandalous
decision in which the state offered compensation of 200 denars per m2. A local suspicious
businessman, with close links to the judges and state officials, was trying to acquire a
‘Gradishte’ property worth 20 million euros, officials from Orevche stated.

28 Case of Veselinski v. The Former Yugoslav Republic of Macedonia, App. No. 45659/99,
24 February 2005 and Case of Dzidrovski v. The Former Yugoslav Republic of Macedonia,
App. No. 46447/99, 24 February 2005; Case of Jankulovski v. The Former Yugoslav
Republic of Macedonia, App. No. 6906/03, 3 July 2008.

29 Case of Bocvarska v. The Former Yugoslav Republic of Macedonia, App. No. 27865/02,
17 September 2009.

30 Case of Arsovski v. The Former Yugoslav Republic of Macedonia, App. No. 30206/06, 15
January 2013, paras. 61 and 62.

31 Case of Vikentijevik v. The Former Yugoslav Republic of Macedonia, App. No.
50179/07, 6 February 2014.

32 Case of Stojanovski and others v. The Former Yugoslav Republic of Macedonia, App.
No. 14174/09, 23 October 2014.

33 Case of Arsovski v. The Former Yugoslav Republic of Macedonia, App. No. 30206/06, 15
January 2013, paras. 61 and 62.
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2006. The application was submitted on behalf of Mr Milan Arsovski, who
had died on 7 October 2004. Through the submissions received on 24
January 2011, the Court was informed that Mr Stefan Arsovski had died on
26 March 2007. His widow, Mrs Dragica Arsova, and his daughters, Mrs
Karolina Joseva and Mrs Kalinka Stefanovska, applied to continue the
application in his name.

Since 1952, the applicants’ predecessors had title to a plot of land no.
1339. Based on a gift contract of 1968, the plot was transferred to Mr Stojko
Arsovski and subsequently to all the applicants. In 1973, the State was
recorded in the land registry, in error, as the owner of the plot. On 1
November 1977, the City Council of Kratovo authorised company S. to use
the plot for an intensive agricultural development; however, the company
never engaged in any such activity. On 17 April 1996, the applicants and Mr
Milan Arsovski brought a civil action against the State, seeking recognition
of the title to several plots of land, including plot no. 1339. In May 1996, the
then competent Ministry gave permission to the company to carry out
geological research on the plot. On 19 March 2002, the Kratovo Court of
First Instance upheld the applicants’ claim, recognising their title to the plot.
On 26 June 2002, the Skopje Court of Appeal confirmed the first-instance
court’s decision, establishing that the claimants had always had actual
possession of the plot.

On 26 July 2002, the company requested that the State expropriate the
plot for it to extract mineral water. In support, it submitted, inter alia, a
copy of a concession contract signed by the State on 8 May 2000, under
which the company had been authorised to exploit geothermal mineral water
in the plot for a renewable period of 30 years. The company undertook, in
return, to pay certain compensation to the State. On 9 December 2002, the
Kratovo Office of the Ministry of Finance ordered the expropriation of the
plot for the company to construct a pit to extract the mineral water. The
expropriation order was based, inter alia, on the Expropriation Act. The
applicants and Mr Milan Arsovski appealed against the expropriation order,
arguing that the extraction of mineral water had not been specifically
mentioned in any act or plan concerning the plot, and the applicable
legislation had provided for partial, instead of full, expropriation in the
event of research and exploitation of mineral resources, as in their case.

On 2 June 2003, the Government Appeal Commission dismissed the
appeal, stating that the company had submitted the required documents and
the exploitation of mineral water had been provided for in a decision of the



228 Tanja Karakamisheva-Jovanovska

City Council dated 1996. The Commission stated that the expropriation in
the applicants’ case was in the public interest. It further stated that the
company, as the beneficiary of the expropriation, would pay compensation
to the applicants. The applicants and Mr Milan Arsovski lodged an appeal
with the Supreme Court on points of law, arguing that they had been
deprived of the peaceful enjoyment of their possessions, contrary to the
Constitution and the Act. They complained that the Commission had not
addressed their arguments regarding the company not being entitled to a full
expropriation of the plot. They reiterated that a three-year lease contract
should have applied, instead of the full expropriation, which entailed loss of
the title to the plot, contrary to the principle of legal certainty.

On 16 November 2005, the Supreme Court dismissed the appeal,
finding no errors in the facts or law. Noting the applicants’ complaints, the
court reiterated that the plot’s expropriation was in the public interest, with a
view to constructing objects for research and exploitation of natural
resources. The company had submitted the required documents, and
compensation had been determined in non-contentious proceedings. The
decision was served to the applicants on 9 January 2006.

On 11 April 2006, the public prosecutor notified the applicants that
there were no grounds to lodge a legality review request with the Supreme
Court. According to an extract from the Land Register of 7 May 2008, the
company had title to the plot. According to another extract, dated 31
December 2010, the respondent State was indicated as the owner of the plot
and the company as the beneficiary. However, on 23 November 2004, the
first-instance court determined, based on an expert report, the amount of
compensation, which the company was required to pay to the applicants in
return for the expropriated plot. The joint award was fixed at an equivalent
of 880 euros. This figure corresponded to the market value of the plot,
determined on the basis of its location, size, quality, suitability for
construction and access to a road and different installations. The expert
report contained information about the investment by the company for the
exploitation of mineral water on the plot. The applicants were ordered to
pay an equivalent to 475 euros for the costs incurred by the company. The
decision was confirmed by the Skopje Court of Appeal on 15 September
2005.

Two individuals, one of whom was Mrs Verka Arsovska, applied to
the Constitutional Court challenging the constitutionality of, inter alia,
section 3 paragraph 1 (3) of the Act. In an ex nunc decision of 11 February
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2009, the Court declared the provision unconstitutional, determining that
although the State had a certain margin of appreciation in defining the
public interest, it could not exercise it unreasonably. Hence, it was
considered that the Act enumerating the objects, whose construction was
regarded as public interest, was insufficient. It further stated that the
construction of objects in the interest of private persons, as defined in urban
plans, could not be construed as being in the public interest. Relying on
Articles 8 and 30 of the Constitution, it concluded that the State could
expropriate a property only after other less restrictive measures, such as a
long-term lease or concession, had been exhausted. To claim otherwise
would mean that the commercial interests of private persons would prevail
over the public interest.

In a letter dated 3 June 2011, the Government submitted that the
applicants had violated the rules of confidentiality regarding friendly-
settlement negotiations. In support of this assertion, they referred to the
article published in the weekly newspaper Fokus. According to the
Government, although the article did not disclose the source of information,
it was clear that the information could only have been provided by the
applicants or their representatives. Although a part of that information was
false and led to frivolous conclusions about the outcome of the contentious
proceedings before the Court, they invited the Court to declare the
application inadmissible on the ground of the abuse of the right of petition.

The applicants denied that they had disclosed any information
concerning the application or the friendly-settlement proposal. They
submitted that this was confirmed by the false information contained in the
article. The Court noted that, according to Article 39 paragraph 2 of the
Convention, friendly-settlement negotiations were confidential. Rule 62
paragraph 2 of its Rules of Court reiterated this principle and stipulated that
no written or oral communication and no offer or concession made within
the framework of friendly-settlement negotiations could be referred to or
relied on in contentious proceedings. Noting the importance of this
principle, the Court reiterated that it could not be ruled out that a breach of
the rule of confidentiality may, in certain circumstances, justify that an
application was inadmissible on the ground of the abuse of the right of
application.

The Court considered that the direct responsibility of a party for
disclosure of confidential information must always be established with
sufficient certitude; a mere suspicion does not suffice to conclude that an
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application amounted to an abuse of the right of individual application
within the meaning of Article 35 paragraph 3 of the Convention. Hence, the
Court found no evidence that the information contained in the article was
disclosed by the applicants or their legal representatives. The article did not
quote the applicants or their representatives, nor did it state that the relevant
information had been obtained from any of them. The Government did not
provide any evidence proving otherwise. Furthermore, as the Government
conceded, the article contained incorrect information. The Government’s
assumptions that the applicants had violated the rules of confidentiality were
accordingly unsubstantiated. Consequently, the objection was dismissed.
The Government did not raise any further objection about the
admissibility of the application. The Court noted that the application was
not manifestly ill-founded within the meaning of Article 35 paragraph 3 (a)
of the Convention. It further noted that it was not inadmissible on any other
grounds. Hence, it was declared admissible. The applicants submitted that
the expropriation had pursued no public interest, rather the commercial
interest of the company. Furthermore, there had been no relationship of
proportionality between the means employed and the aim pursued, nor had a
fair balance been struck between the general interest and the interests of the
owners of the plot. Referring to section 4 of the Act and the Constitutional
Court’s decision, the applicants stated that a less restrictive measure could
have been applied in their case, as they had unsuccessfully claimed in the
impugned proceedings. However, their arguments remained unaddressed.
Moreover, they argued that the compensation awarded to them was
below the market value of the plot. The Government submitted that the
expropriation had been carried out following the Act, as in force at the time.
The decision of the Constitutional Court post-dated the impugned
expropriation and had no bearing on the case. The aim of the expropriation
was the construction of objects for the exploitation of mineral water, an
activity which the Act explicitly specified as being in the public interest.
Based on the concession agreement, the company, which had been carrying
out geological research in the relevant area for several years before the
critical date, was granted permission to exploit the mineral water, which, as
a public commodity, belonged to the State. The latter had a wide margin of
appreciation in choosing the means for achieving the above-mentioned aim.
Furthermore, the applicants had received compensation that corresponded to
the market value of the plot, an amount determined on the basis of an expert
report produced in court proceedings. Hence, the existence of mineral water
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could not have any bearing on the amount of compensation, since the water
was State-owned.

The Court reiterated that Article 1 of Protocol No. 1 comprised three
distinct rules: first, set out in the first sentence of the first paragraph, was of
a general nature and enunciated the principle of the peaceful enjoyment of
property. Second, contained in the second sentence of the first paragraph,
covered the deprivation of possessions and subjected it to certain conditions.
Third, stated in the second paragraph, recognised that the Contracting States
were entitled, amongst other things, to control the use of property following
the general interest. However, the three rules were not unconnected. The
second and third rules were concerned with particular instances of
interference with the right to peaceful enjoyment of property and would be
construed in the light of the general principle enunciated in the first rule.
The Court noted that the respondent State seized the plot after the domestic
courts, by a final decision of 26 June 2002, declared the applicants as the
owners. It further observed that it was not disputed between the parties that
the seizure amounted to an interference with the applicants’ right to the
peaceful enjoyment of their possessions.

Therefore, the Court determined whether the deprivation complaint
was justified under Article 1 of Protocol No.1 to the Convention, notably
whether it complied with the principle of lawfulness, was in the public
interest and pursued a legitimate aim through means reasonably
proportionate to the aim to be realised. The Court recalled that the first and
most important requirement of Article 1 of Protocol No. 1 was that any
interference by a public authority with the peaceful enjoyment of
possessions must be lawful: the second sentence of the first paragraph
authorised a deprivation of possessions only ‘subject to the conditions
provided for by law’.

Turning to facts, the Court observed that the applicants were
dispossessed based on the Act, under which expropriation could be ordered
for the construction of objects for research and exploitation of mineral
resources. The Court, posterior to the applicants’ case, in its decision of
2009, declared unconstitutional the statutory provision according to which
the expropriation could be ordered for the benefit of private persons, which
did not affect the right of the State, as such, to seize property for research
and exploitation of mineral resources. Therefore, the imposition of the
seizure was considered lawful within the meaning of Article 1 of Protocol
No. 1. The notion of ‘public interest’ was necessarily extensive.
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Particularly, the decision to enact laws expropriating property would
commonly involve the consideration of political, economic and social
issues. The Court found it natural that the margin of appreciation available
to the legislature in implementing social and economic policies would be a
wide one and would respect the legislature’s judgment as to what is ‘in the
public interest’ unless that judgment was manifested without reasonable
foundation.3

In this case, the Court noted that the Act explicitly specified the
construction of objects for the exploitation of natural resources as being in
the public interest. Section 2 paragraph 1 (6) of the Act was not the subject
of the review of the Constitutional Court in its 2009 decision. The public
interest underlying the expropriation of the applicants’ land was confirmed
by the domestic authorities during the expropriation proceedings. Hence, the
Court found no reason to consider otherwise. The seizure of the applicants’
property was effected in pursuance of a legitimate public interest aim,
namely the exploitation of mineral water, a State-owned public commodity,
of which the community would have direct use and benefit. Hence, the
interference with the applicants’ rights under Article 1 of Protocol No. 1
was ‘in the public interest’.

5. Conclusion

North Macedonia, as the 38" member country of the CoE, and the CoE have
a long-standing cooperation regarding human rights, democracy and the rule
of law. Starting on 9 November 1995, the country has been actively
involved in all activities and work of the CoE. In 2009, the Macedonian
Assembly adopted the ECtHR’s Law on the Enforcement of Decisions,?
which legally established two important institutions: the Bureau of the
Government’s agent and the Interdepartmental Committee for the execution
of the Court’s judgments and monitoring the enforcement of the ECtHR’s
judgments and decisions.

The ECHR’s impact on the Macedonian society is observed through a
complex social process of reception, introduced by diverse mechanisms.
According to Galigiuri and Napoletano, the strengths of the impact of the
Convention on the national legal system depend on two aspects: the position
of the ECHR in the domestic hierarchy of sources of law; that is, whether it

34 Case of Urbarska Obec Trencianske Biskupice v. Slovakia, App. No. 74258/01, § 113, 27
November 2007.
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has supra-national status or not, and the self-executing character of the
ECHR rules by national laws.*® In the Macedonian system, the Convention
Is positioned between the Constitution and the laws; hence, it is higher than
the laws, yet less than the Constitution. In other words, the Constitution has
the highest normative rank and every other act, including international
agreements and laws, is positioned below it.

The Macedonian legal system can be identified as a variation of the
monist system. According to the fundamental principles of the monistic
doctrine, in case of incompatibility between a ratified international
agreement and a national law, the provision of the ratified international
agreement will be used. This rule, which is only one segment of the basic
rules for regulating a conflict regarding the relationship between
international and national law, is administered in the Macedonian
constitutional system.3® The Macedonian legal system is a part of the group
of legal systems that are based on the continental law’s traditional
principles. Regarding the rules which regulate the relationship between
domestic and international law, following the constitutional provisions, the
adoption of international law into the Macedonian legal order is organised
under the monistic doctrine. However, the monistic doctrine for accepting
international agreements is not a legal model and was established in the
Macedonian constitutional system for the first time with the 1991
Constitution. On the contrary, the ‘sub-ordinary’ position of the
international agreements over the Constitution accepted this doctrine based
on the established relationship between domestic and international law
during socialism. This model had a relatively long tradition. The 1991
Constitution continued the normative continuity of regulating this monistic
doctrine introduced in 1970.

The paper showed that the intensity of the influence of the ECtHR’s
jurisprudence on the Macedonian system has varied across time, with the
Court’s impact intensively increasing over time. The process of the ECHR’s
reception into Macedonian law and practice, and the relationship between
the ECHR and domestic legal orders, has been an open-ended product of
interactive social processes that cannot be easily summarised. The country
continues to face systemic challenges in ensuring timely judicial
proceedings and safeguarding the independence of institutions tasked with
human rights protection. Numerous ECtHR judgments against the country

35 Caligjuri and Napoletano, 2010, p. 127.
3 Karakamisheva-Jovanovska and Saveski, 2022, p. 328.
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underscore persistent violations of Articles 6 and 13, largely due to
prolonged court proceedings and inadequate institutional independence.
Hence, accelerating judicial reforms and enhancing the autonomy of human
rights institutions are essential steps toward fulfilling North Macedonia’s
obligations under the ECHR to strengthen the rule of law, reduce human
rights violations and reinforce the country’s European integration path.
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Protection of Human Rights under the ECHR and Central Europe:
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ABSTRACT: In 2024, Romania commemorated 30 years since ratifying
the Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR), a crucial milestone in its human rights development.
This anniversary offers an opportunity to reflect on Romania’s integration
into the European multilevel system of human rights protection, which
fosters convergence across European states. The European Court of Human
Rights’ (ECtHR) view of the Convention as a “living instrument,” combined
with Romania’s adherence to its evolving judicial practice, has helped the
country align with the latest human rights standards, addressing systemic
issues such as prison conditions, excessively lengthy judicial proceedings,
judicial independence, and property restitution.

This chapter explores the historical evolution of human rights in
Romania, focusing on the impact of ECHR ratification on the country’s
constitutional framework and legislation. It examines Romania’s
relationship with the Council of Europe and the role of landmark ECtHR
cases in shaping national legal reforms. Additionally, the chapter assesses
the ongoing challenges in implementing ECtHR standards and highlights the
country’s progress. Importantly, it discusses the creation of a legal paradigm
rooted in democracy, the rule of law, and the protection of human dignity.
Ultimately, by Romania’s acceptance of international human rights norms,
for the first time in the country’s history, real content and substance were
added to existing nominal or formal guarantees, transforming abstract legal
provisions into practical protections.
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human rights protection in Romania, precedence of international human
rights provisions, judicial practice, legal reforms.

1. Historical Development of Human Rights Protection in Romania: A
Contextual Introduction

Human rights have deep historical roots, tracing back to biblical times,
ancient Greek philosophy, and Roman law, with figures such as Cicero
recognising the natural equality of all humans. Over time, these ideas were
reinforced through theological development by thinkers including St.
Augustine and St. Thomas Aquinas, and further evolved with the
establishment of key legal milestones such as the Magna Carta.* However,
our modern understanding of human rights was shaped mostly by the
Enlightenment, when, for the first time, the universal character of these
rights was codified in binding legal instruments such as the American
Declaration of Independence (1776) and the French Declaration of the
Rights of Man and of the Citizen (1789), which affirmed rights based solely
on individuals’ inherent human status.? For this reason, this section
discusses the development of human rights in Romania following the
diffusion of Enlightenment ideas into the current territory of the country.

In a paradoxical manner, most reform ideas of the 18" century reached
the Romanian Principalities of Wallachia and Moldavia from the south and
east rather than from the west. The Phanariot® hospodars were the first to
adopt modern codifications, reflecting Enlightenment ideals and laying the
groundwork for legal reforms.* The Russo-Turkish antagonisms of the early
19" century placed the principalities under the joint suzerainty® of these

1 Varga, 2021, pp. 247-248.

2 1bid, pp. 248-249.

% The Phanariots were a class of influential Greek merchants, clerics, and administrators
named after the Phanar district of Constantinople, who played a significant role in the
administration of the Ottoman Empire as dragomans (interpreters), particularly in the 18t
and 19" centuries. They were often appointed to the thrones of Moldavia and Wallachia by
the Sublime Porte.

4 For further information on these codifications, see Veress, 2022, pp. 174-175.

5 Suzerainty is a special type of international legal relationship wherein a dominant state
(the suzerain) exercises authority over a subordinate state. While the latter state may retain
limited internal self-governance, it cannot conduct independent foreign policy or enter into
international agreements without the suzerain’s involvement. The vassal is also typically
bound by various obligations — constitutional, fiscal, economic, military, or otherwise —
defined on a case-by-case basis. Fazakas, 2024, p. 41. Buza, 1929, p. 230.
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empires.® The brief Russian occupation from 1828 to 1834 introduced a new
administrative  framework, marking the principalities as Russian
protectorates. Under General Pavel Kiselyov, the Organic Regulations
(quasi-constitutional laws) were implemented separately in both
principalities, bringing a relatively liberal governance structure compared to
both Russian autocracy and Ottoman rule.” The French-inspired reform
policies of the tsarist elite prompted the emerging Romanian civil society to
adopt the French model as a foundation for its future development and
Westernisation.2 The French model continued to prevail in the subsequent
legislation of Romania, formally established under this name in 1862,
following the union of Wallachia and Moldavia in 1859. The country
achieved independence in 1878, marking a significant transition towards
modern nationhood.®

This historical background is crucial for understanding the
development of human rights in Romania. In Western countries,
foundational acts such as the Civil Code and Penal Code typically followed
the establishment of modern, capitalistic economic orders, reflecting social
and economic transformations that have already happened. However, in
Romania, the adoption in 1865 of the Civil Code (mostly a translation of the
Napoleonic Code of 1804 with some Belgian and Italian influence),*° and
the Penal Code (its main sources were the Prussian Code of 1851 and the
French Code of 1810),!! and finally the 1866 Constitution (codified after
Belgian model), preceded this economic shift based on the development of a
civil society; rather, these legislations themselves served as the catalysts for
these transformations. Initially perceived as alien bodies in the organisation
of a mostly rural and agrarian society, they ultimately became the engine of
profound societal change. In essence, these acts were revolutionary: they did
not merely document social transformations that had already occurred, but
rather anticipated and initiated reforms.

The rest of Romanian history regarding human rights protection can
be divided into two parts: when reality approached the ideal declared by

6 Veress, 2024, pp. 274-275.

" Djuvara, 2019, pp. 163-164.

8 Veress, 2024, pp. 281-282.

® For more information, see Cernea and Molcut, 1994, pp. 194-198.

10 Veress, 2022, p. 178. On the adoption and influence of this piece of legislation, see
Veress, 2024.

1 Cernea and Molcut, 1994, p. 205.



242 Bence Zsolt Kovacs

law, and when the real protection was far from, or independent of, that
declared by law.

Between the codification of the aforementioned major acts and the
Second World War, the gap between the content of normative acts and
actual practice gradually narrowed, although there were some setbacks
during the wars. Institutions for the protection of human rights began to
emerge. The 1866 Constitution — according to the philosophy of natural law
— declared the rights and freedoms of citizens in its second chapter (On the
rights of Romanians).? However, these prerogatives were granted only to
Romanian citizens. Additionally, Article 7 of the Constitution stipulated that
only Christians could become citizens, an explicit anti-Islamic and Jewish
provision aimed at strengthening the nascent state. According to Hannah
Arendt:

it is hardly an exaggeration to say that Rumania was the most
anti-semitic country in prewar Europe [...] in 1878, the great
powers had tried to intervene, through the Treaty of Berlin, and
get the Rumanian government to recognize its Jewish
inhabitants as Rumanian nationals — though they would have
remained second-class citizens. They did not succeed, and at the
end of the First World War [nearly] all Rumanian Jews [...]
were still resident aliens.™®

This situation changed only after the peace treaty that concluded the
Great War. After the Great Unification that followed the First World War,
Romania became a multi-ethnic country. Nevertheless, the Romanian
government persisted in its efforts toward nation-building with the aim of
creating a unified and homogeneous nation-state. This goal was reflected in
the 1923 constitution, which declared Romania a unitary nation-state in
Article 1, simultaneously failing to incorporate the minority treaty that
Romania had committed itself to at the peace conference in Paris on 9

12 1bid, p. 215.

13 Harendt, 2022, pp. 188-189. Halasz, 2022, p. 279. The restriction that excluded Jews
from being naturalized was lifted following the Berlin Congress in 1878, allowing for
individual naturalization under specific conditions. However, this process was cumbersome
and ineffective, resulting in only a small number of Jews — just 529 — becoming naturalized
citizens by 1913, while also fostering corruption within the system. Oisteanu, 2009, p. 355.
For a more balanced perspective on the historical dynamic between the Jewish and
Romanian communities, see Boia, 2001, pp. 171-174.
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December 1919.1* Consequently, this period was characterised by the
existence of factual and legal differences regarding human rights protection,
particularly concerning the treatment of ethnic minorities.®® This policy led
to multiple infringements on the rights of ethnic minorities, who comprised
approximately 30% of the Romanian population.® In particular, the agrarian
reforms in the newly acquired territories played a significant role, as their
implementation had a blatant anti-minority character. The deprivation of
ethnic and religious minorities from their communal properties served the
interest of Romanian nation-building.'” The Second World War era also
witnessed Romania’s first dictatorship, during which the persecution of the
Jewish population began on ethnic grounds. Romania’s policies of anti-
Semitic persecution were “always a step ahead of German developments.”8

The period following the establishment of the Soviet-type dictatorship
was marked by a radical discrepancy between the content of normative acts
and their systemic practice. The oppressive reality starkly contradicted the
declared rule of law, despite formal guarantees in the legislation. From 1947
to 1989, civil liberties were systematically violated, and human rights
infringements became widespread, including censorship, political
persecution, and systemic repression. The most glaring difference between
declared human rights and reality was evident in the state of general
disenfranchisement. As the economic prosperity promised by the utopian
ideology failed to materialise, the totalitarian system sought a new source of
legitimacy. This led to an ultra-nationalist shift, moving away from the
proclaimed internationalism of communism — a trend observed across
Eastern Bloc countries. In Romania, this process was most pronounced,
giving rise to the term “national communism”, which describes the
ideological changes that emerged after the late 1950s.2° This national

14 Fazakas, 2023, p. 12.

15 Securing minority rights in Eastern Europe became a key issue after the First World War,
as antebellum borders in this region had fluctuated significantly over the centuries. This
instability prevented the establishment of a natural ethnic majority in both the newly
created countries and the older states, unlike in Western Europe. The peace treaties
concluded in Paris dismantled the multi-ethnic empires, resulting in new states that, despite
their diverse populations, sought to assert a distinct national character. Hungarian political
thinker Istvan Bibd, in a book written shortly after the Second World War, described this
situation as an aspect of the “misery of small Eastern European states”. Bibo, 2023.

16 Halasz, 2022, p. 284.

17 Fazakas, 2023, p. 13 and 17.

18 Harendt, 2022, p. 191.

19 For more details about this process, see Zavatti, 2020, p. 44-45.; Boia, 2001, pp. 76-90.
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chauvinist shift resulted in experiments involving the forced assimilation of
ethnic minorities or their sale abroad (while, at the same time, Romania was
the country most independent from Moscow among the satellite states,?® as
the Soviet army withdrew from it in 1958). The dire situation of minorities
was also noted by the Parliamentary Assembly of the Council of Europe
(PACE) in multiple acts adopted between 1984 and 1989.2! These
“vigorously condemned” the destruction of villages (primarily minority
villages) under the guise of systematisation, while stating that Romania
“blatantly disregards” minority rights and generally “refuses to recognize
the universal nature of human rights.”?2

The constitutions of the totalitarian era, while containing a catalogue
of rights and freedoms, can be regarded as “unenforceable pledges”.?® The
1952 Constitution included a chapter on Fundamental Rights and Dulties,
and the 1965 Constitution similarly contained a section dedicated to rights.
However, the institutional mechanisms for implementing these rights and
the corresponding incorporation of international standards into domestic law
were weak. Although Romania was a party to the United Nations Charter,
the International Covenant on Civil and Political Rights (ICCPR) of 1966,
and the Helsinki Final Act, these agreements were not treated as binding
legislation.?* In practice, human rights violations committed in the interest
of or on behalf of the ruling elite were rarely sanctioned. The 1965
Constitution even stipulated that freedom of expression and the press could
not be exercised in a manner contrary to the political establishment or the
interests of workers, thus creating deliberately vague limitations that further
constrained individual rights.

After the 1989 revolution and the fall of Nicolae Ceausescu, Romania
embarked on a process of democratisation, transitioning to a constitutional
democracy. The 1991 Constitution, further amended in 2003, was an

20 Halasz, 2022, p. 271.

21 Resolution 830 (1984), Resolution 910 (1988) and Recommendation 1114 (1989) of the
PACE.

22 Recommendation 1114 (1989).

2 paczolay, 2022, p. 134.

24 Corlatean, 2014, p. 95. Nicolae Ceausescu — the plenipotentiary dictator of Romania from
1965 onward — denounced the Soviet military suppression of the Prague Spring in 1968.
This stance strained Romania’s relations with the Soviet Union, while simultaneously
opening avenues for engagement with the West. One significant effect of this was
Romania’s signing of the ICCPR on 27 June 1968.

25 Veress, 2020, p. 505.
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emanation of this process, laying the groundwork for international
integration. During this period, reality started to gradually resemble the
enshrined legal regulation.

The dismantling of the totalitarian state initiated renewed respect for
human rights. This was reinforced by Romania’s aspirations to integrate into
the international community, which bound it to align its human rights
protections with international standards. In addition to legislative reforms
meant to achieve this aim, special institutions for human rights protection,
such as the Advocate of the People, the National Council for Combating
Discrimination, and, partially, the Constitutional Court, were established.
Meeting the expectations of European integration — particularly joining the
Council of Europe (CoE) — has been a significant step forward in this
regard. Taken together, this process can be termed a success, as Romania
managed to reverse its previous poor human rights record.

2. Romania and the Council of Europe: A Human Rights Perspective

Romania’s relationship with the CoE has been pivotal in its journey toward
international integration, particularly concerning human rights. Romania
formally joined the CoE on 7 October 1993, only three days after the
Committee of Ministers (CM) issued Resolution no. 37/1993,% inviting the
country to become a member. The joining act, which included signing the
Convention for the Protection of Human Rights and Fundamental Freedoms
(European Convention on Human Rights or ECHR) at the first COE Summit
in Vienna, underscored Romania’s commitment to democratic values and
the rule of law. This accession was essential not only for strengthening
Romania’s legal and institutional framework but also for fulfilling the
prerequisites for membership in the European Union (EU) and NATO. This
chapter further explores the historical background of Romania’s accession
to the CoE and the impact of CoE institutions and mechanisms on human
rights development in the country.

The process of accession began earlier, with Romania obtaining
“special guest” status at the PACE on 1 February 1991. This transitional
status was designed for post-Soviet countries aspiring to join the Council
following the fall of totalitarian dictatorships in East Central Europe,

26 Resolution (93) 37 of the CM.
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reflecting their intention to engage with Western democratic institutions.?’
By 16 December 1991, the Romanian government had submitted its official
application for membership. This application was subjected to a rigorous
evaluation process,?® including the participation of international observers
during the 1992 elections.?® The CM, regarding its obligation to consult with
PACE, by Resolution no. 1/1992,% invited PACE to express its opinion on
the accession of Romania. The adoption of Opinion 176 by PACE on 28
September 1993,% favourably recommending Romania’s accession,*? was
followed by the aforementioned formal invitation from the CM.

Upon joining, Romania entered a phase of formal monitoring by
PACE, which scrutinised the development of its political and legal systems
to ensure compliance with the CoE’s core values. In April 1997, PACE
acknowledged Romania’s progress, concluding the formal monitoring phase

27 Resolution 917 (1989) on special guest status with the Parliamentary Assembly adopted
by the PACE on 11 May 1989, laid down the foundation for the representatives of these
states to be able to attend the PACE’s plenary sessions. It formulated certain conditions for
the invitation to the session (e.g. the implementation and application of “Helsinki Final Act
and the instruments adopted at the CSCE conferences, together with the 1966 United
Nations International Covenants on civil and political rights and on economic, social and
cultural rights™).

%8 Committee opinions and reports of PACE. [Online]. Available at:
https://pace.coe.int/en/files/search?page=1&before=1993&qg=Romania (Accessed:
September 18, 2024).

2 The election observation reports of the time. [Online]. Available at:
https://pace.coe.int/en/files/6747 (Accessed: September 12, 2024).

% Resolution (92) 1 of the CM.

31 Opinion 176 (1993) of the PACE.

32 The Opinion of PACE highlights some expectations that Romania did not meet at the
time. They recommended the decriminalization of homosexual acts in private between
consenting adults (the abolishment of this offence happened only in 2001, by Government
Emergency Ordinance no. 89/2001, when Romania prepared for joining the EU, although
this can be attributed also to the successful conclusion of the post monitoring process by the
CM); beginning the reprivatisation of church properties abusively taken over by the state
during the Soviet-type dictatorship (this process also started as a precursor to the EU
accession, with the general norms encapsulated in Law no. 501/2002; however, it remains
an ongoing issue); PACE urged Romania to implement improvements in conditions of
detention and emphasise the adoption of regulations protecting ethnic minorities. As can be
seen from the majority of cases where Romania was condemned by the ECtHR, Romania
did not conform properly to the majority of these expectations expressed by PACE at the
time of accession.
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through Resolution 11232 and Recommendation 1326. However, Romania
was placed under post-monitoring, which entailed continued observation of
its democratic development. This phase concluded in May 2002,
recognising Romania’s significant advancements in legal reforms and
human rights protections.3*

The European Commission for Democracy through Law, commonly
known as the Venice Commission, has played a significant role in guiding
Romania’s constitutional and legislative reforms. At the 47" plenary session
of the Commission (July 2001), the Romanian authorities submitted a
request for the Commission’s co-operation in the revision of the
Constitution, particularly with a view to facilitate Romania’s accession to
the EU. The Commission provided the requested opinions on the draft of the
new Constitution,® which greatly improved the quality of the adopted form
in 2003. Until the EU accession of Romania, the Commission also issued
opinions on the law amending the functioning of the Constitutional Court of
Romania and draft law on the statute of national minorities living in
Romania.®® After the accession, the judiciary’s independence, the justice
system’s proper functioning, and criminal legislation’s amendment were
addressed. Even the Romanian Constitutional Court (RCC) references the
opinions of the Venice Commission, thus making them mandatory parts of
the internal legal order (the decisions of the Court are binding erga omnes),
mostly in election-related issues.®’

Additionally, the engagement with the Commissioner for Human
Rights (instituted with a resolution of the CM)*® has been instrumental in

3 Resolution 1123 (1997) on honouring of obligations and commitments by Romania
adopted on 24 April 1997, basically reiterates the same problems as Opinion 176 (1993),
stating however that “Romania has made considerable progress towards the fulfilment of
her obligations and commitments since joining the Council of Europe.”

34 For the process of accession, see the website of the Romanian Foreign Ministry:
https://coe.mae.ro/node/1252 (Accessed: 12 September 2024).

35 Opinion no. 169/2001_rou of the Venice Commission.

3% Even though Opinion no. 345/2005 was issued, the Law remains unadopted up to this
day.

37 For example, the recent Decision no. 148/2024 of the Constitutional Court of Romania,
published in Official Gazette no. 408 of 30 April 2024, wherein the Code of Good Practice
in Electoral Matters: Guidelines and Explanatory Report (adopted by the Venice
Commission as Opinion no. 190/2002 at its 51°t and 52" sessions on 5-6 July and 18-19
October 2002) is referred to frequently.

38 Resolution (99) 50 on the Council of Europe Commissioner for Human Rights, adopted
by the CM on 7 May 1999.
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addressing human rights issues within Romania. The Commissioner
conducts regular visits and provides recommendations in its subsequent
reports to improve the protection of human rights. Since its first visit to
Romania in 2002, the Commissioner has visited four more times. In nearly
every report, it has highlighted the marginalisation of the Romani
community, shed light on the rampant issue of domestic violence in the
country, and indicated multiple measures for the authorities regarding the
rights of persons living with disabilities.3®

The action of the CoE in Romania when it comes to human rights
protection can be seen not only in the work of the Venice Commission and
Commissioner for Human Rights but also in the conclusions,
recommendations, evaluations and reports of other organs, mostly the result
of treaties born under the aegis of the CoE. Such organs include the
European Committee for the Prevention of Torture®; the European
Commission against Racism and Intolerance (also born from a resolution of
the CM)*'; the European Committee of Social Rights*?; the Advisory
Committee to the Framework Convention for the Protection of National
Minorities*?; the Group of States against Corruption monitoring organ**; and
the Group of Experts on Action against Trafficking in Human Beings.*

%  For its letters and country reports.  [Online].  Available at:
https://www.coe.int/en/web/commissioner/country-
work/romania?p_p_id=com_liferay_asset _publisher_web_portlet_AssetPublisherPortlet_|I
NSTANCE_PrMGI5az2UNt&p p_lifecycle=0&p_p_state=normal&p_p_mode=view& co
m_liferay_asset_publisher_web_portlet_AssetPublisherPortlet INSTANCE_PrMGIl5az2U
Nt_redirect=%2Fen%2Fweb%2Fcommissioner%2Fcountry-
work%2Fromania&_com_liferay _asset _publisher_web_portlet_AssetPublisherPortlet INS
TANCE_PrMGI15az2UNt_delta=10&p_r_p_resetCur=false& com_liferay asset publisher
_web_portlet_AssetPublisherPortlet INSTANCE_PrMGI5az2UNt_cur=1#p_com_liferay
asset_publisher_web_portlet_AssetPublisherPortlet INSTANCE_PrMGI5az2UNt
(Accessed: 17 September 2024).

40 For its reports on the ad hoc and periodic visits in Romania. [Online]. Available at:
https://www.coe.int/en/web/cpt/romania (Accessed: 22 September 2024).

4 For its reports and conclusions concerning Romania. [Online]. Available at:
https://www.coe.int/en/web/european-commission-against-racism-and-intolerance/romania
(Accessed: 22 September 2024).

4 For its reports and conclusions concerning Romania. [Onling]. Available at:
https://www.coe.int/en/web/european-social-charter/romania (Accessed: 22 September
2024).

43 For its reports, opinions and resolutions concerning Romania. [Online]. Available at:
https://www.coe.int/en/web/minorities/romania (Accessed: 22 September 2024).
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In 2006 and 2007, PACE played a critical role in uncovering the
existence of Central Intelligence Agency (CIA)-run secret prisons on
European soil, where terror suspects were illegally detained and tortured. It
was revealed that several CoE member states, including Poland and
Romania, had permitted CIA rendition flights and the establishment of these
“black sites”. These findings were later confirmed by rulings from the
ECtHR, which condemned Romania for its involvement, ruling that it had
violated human rights laws by allowing secret detentions and torture.*®

Another interesting facet of the relationship between the CoE and
Romania regarding human rights protection is exemplified by the practice of
the RCC, which uses the practice of the ECtHR and its interpretation of the
ECHR as standards when adjudicating on cases related to human rights.*’
The relationship between the two courts led to major ramifications in the
Romanian legal system (infra, 4.3.). Furthermore, with this step, the RCC
embarked on a journey of contributing to the convergence of constitutional
solutions at the European level, while ensuring the alignment of national
legislation with European human rights standards.

A crucial moment in Romania’s engagement with the CoE was the
ECtHR’s first ruling against Romania in the Vasilescu v. Romania®® case in
1998, which involved violations of the right to a fair trial and protection of
property.*® This judgment highlighted deficiencies in Romania’s judicial
system and catalysed further legal reforms. Over the years, the ECHR has
played a vital role in Romania’s human rights landscape, with numerous
cases prompting the Romanian authorities to address issues related to
judicial independence, freedom of expression, prison conditions, and
property rights (mainly reprivatisation; infra, 5.).

Romania’s active participation in the CoE was further demonstrated
during its presidency of the CM from November 2005 to May 2006.
Romania set ambitious objectives to strengthen the CoE’s role in promoting
democracy, human rights, and the rule of law in Europe. It emphasised the

4 For its reports  concerning Romania. [Online].  Available  at:
https://www.coe.int/en/web/greco/evaluations/romania (Accessed: 22 September 2024).

4% For its evaluations concerning Romania. [Online].  Available at:
https://www.coe.int/en/web/anti-human-trafficking/romanial (Accessed: 22 September
2024).

46 Case of Al-Nashiri v. Romania, App. No. 33234/12, 31 May 2018.

47 Benke and Costin, 2016, p. 103.

4 Case of Vasilescu v. Romania, App. No. 53/1997/837/1043, 22 May 1998.

49 Corlitean, 2010, p. 118.
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enhancement of human rights protection mechanisms, particularly in regions
where existing systems were inadequate, and advocated for diversity and
intercultural dialogue as essential components of stable societies. Romania’s
leadership during this period highlighted its growing influence within the
CoE and its commitment to the broader European agenda of human rights
promotion.

3. CoE Human Rights Conventions Ratified by Romania and the
National Implementation of the ECHR

The Statute of the Council of Europe, also referred to as the Treaty of
London (1949), outlines the core principles of the organisation, which are to
promote human rights, democracy, and the rule of law. In order to achieve
this aim, the States under the auspices of the aforementioned treaty —
members of the CoE — could ratify the treaties drafted by this organisation
(they are not bound by these as a result of their membership in the CoE per
se). Since its founding, the CoE has adopted 207 such treaties, although not
all of these are directly related to the protection of human rights. For
example, up to this point, Romania has ratified in total 110 treaties
developed by the CoE; yet, only 28 of these are related directly to the
protection of human rights.>® The most important of these regional treaties,
in the author’s opinion, are listed in the table below:

50 All the data above comes from the website of the Treaty Office of the CoE. [Online].
Available at: https://www.coe.int/en/web/conventions/by-member-states-of-the-council-of-
europe?module=treaties-full-list-
signature&CodePays=ROM&CodeSignatureEnum=&DateStatus=10-02-
2024&CodeMatieres= (Accessed: 12 September 2024).
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Table 1 The date of Romanian signatures, ratifications and means of
internal implementation of the CoE human rights treaties

Title

Signature
date

Ratificatio
n date

National law

Convention for the
Protection of Human
Rights and Fundamental
Freedoms (ECHR)

07.10.1993.

20.06.1994.

Law no. 30/1994

European Convention
for the Prevention of
Torture and Inhuman or
Degrading Treatment or
Punishment and the 2
additional protocols

04.11.1993.

04.10.1994.

Law no. 80/1994

European Charter of
Local Self-Government

04.10.1994.

28.01.1998.

Law no.
199/1997

European Social Charter
(revised)

04.10.1994

07.05.1999.

Law no. 74/1999

Framework Convention
for the Protection of
National Minorities

01.02.1995.

11.05.1995.

Law no. 33/1995

European Convention
on the Suppression of
Terrorism

30.06.1995.

02.05.1997.

Law no. 19/1997

European Charter for
Regional or Minority
Languages

17.07.1995.

29.01.2008.

Law no.
282/2007
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European Code of 22.05.2002. | 09.10.2009. Law no.
Social Security 116/2009
Council of Europe 16.05.2005. | 21.08.2006. Law no.
Convention on Action 300/2006

Against Trafficking in
Human Beings

Council of Europe 16.05.2005. | 21.02.2007. Law no.
Convention on the 411/2006
Prevention of Terrorism

Source: Author’s own editing.

Romania has made three reservations in total to these treaties. The
first concerned the ECHR; Romania declared that Article 5 of the
Convention did not preclude the application of Article 1 of Decree no. 976
of 23 October 1968, which allowed military commanders to impose
disciplinary detention of up to 15 days for military discipline breaches,
provided it did not exceed the limits set by current legislation. This
reservation was included in the instrument of ratification deposited on 20
June 1994 and was withdrawn by a letter from the Permanent
Representation of Romania dated 11 August 2004. Two other reservations
were made, one each to the Additional Protocol to the Convention on
Cybercrime, concerning the criminalisation of acts of a racist and
xenophobic nature committed through computer systems, and the CoE
Convention on Preventing and Combating Violence against Women and
Domestic Violence (Istanbul Convention).

Arguably, the most important role in the integration of Romania was
played by the international human rights instruments related to the
protection of minority rights and the ECHR. The former had to solve the
minority issues inherited by the 20" century, which loomed as unsolved
problems in the 90s. The ECHR, although prohibiting discrimination, seems
prone to failure when it comes to the protection of ethnic minorities, as
formulated by the current judge of the Court, Péter Paczolay.>! However, he

51 Paczolay, 2022, p. 154. For the differentiation in the protection allocated to different
minority groups by the Court, see the enlightening article by Nagy, 2023.
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also considers the Framework Convention for the Protection of National
Minorities to be the “first legally binding multilateral instrument devoted to
the protection of national minorities worldwide™? and the most
comprehensive treaty protecting the rights of persons belonging to national
minorities in Europe, supervised by a dedicated committee: the Advisory
Committee.

In the process of further European integration, the adoption of the
ECHR played a crucial role. Since the drafting of the ECHR, it was seen by
the Member States of the organisation as the conditio sine qua non of
joining the CoE; however, the ECHR can be signed only by members of the
CoE.>® This seeming paradox was resolved in the case of Romania, as
mentioned supra, that is the signing of the Convention happened
simultaneously with the accession to the organisation (7 October 1993). At
that time, eight protocols were already in force and two were open for
signature. Romania signed protocols 2, 3, 5 and 8 at the time of accession;
protocols 1, 4, 7, 9 and 10 a month later, and protocol 6 (on the restriction of
the death penalty) in December of the same year. The Senate (upper
chamber) adopted the ratification decision of the Convention on 18 April
1994, while the Chamber of Deputies (lower chamber), adopted it as Law
no. 30 from 18 May 1994, on May 9 of the same year. This Law, published
in the Official Gazette on 31 May 1994, made the Convention an integral
part of its national legal order. The deposit of the ratification instruments of
the Convention and its ten protocols happened simultaneously, on 20 June
1994, this being the official date for the ratification. Since then, Romania
has signed and ratified the remaining six protocols to the ECHR.

4. Impact of the ECHR on Romania’s Constitution, Legislative Reforms
and Practice of the Constitutional Court

This section will explore the influence of the ECHR on Romania’s
constitutional framework, focusing on the legislative reforms introduced in

52 |bid, p. 135

53 This rule appeared expressis verbis in Resolution 1031 (1994) on the honouring of
commitments entered into by member states when joining the CoE of PACE, adopted on 14
April 1994. It has stated that “accession to the Council of Europe must go together with
becoming a party to the European Convention on Human Rights. It therefore considers that
the ratification procedure should normally be completed within one year of accession to the
Statute and signature of the Convention.”
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response to ECHR standards and the evolving practice of the Constitutional
Court in harmonising national law with European human rights principles.

4.1. Impact of the ECHR on Romania’s Constitution

After the fall of the Soviet-type totalitarian dictatorship in Romania, a new
constitution had to be adopted to facilitate the democratic transition of the
country and to integrate with the larger European structures. We can be sure
about the latter fact, because just eleven days after the referendum that
validated the Romanian Constitution, the country applied for membership in
the CoE (19 December 1991).%* Therefore, the Constitution was drafted for
the desired CoE membership; this may explain why its second title
addressing the fundamental rights and freedoms shows so many similitudes
with the ECHR.

An important feature of the new Constitution was that it established
the monist system when it came to perceiving international law,* “allowing
for the direct application of international law norms in legal relations
between individuals.”®® The monist system entails that the question of
supremacy of either the international law or the domestic law must be
answered. There is, of course, a polemic in Romanian jurisprudence related
to this. However, we can state with certainty that when it comes to
international treaties of human rights, they have a supra-legislative
character.®” This is due to how Article 20 was formulated in the 1991
constitution:

(1) Constitutional provisions concerning the citizens’ rights and
liberties shall be interpreted and enforced in conformity with the
Universal Declaration of Human Rights, with the covenants and
other treaties Romania is a party to.

(2) Where any inconsistencies exist between the covenants and
treaties on fundamental human rights Romania is a party to, and
internal laws, the international regulations shall take precedence.

% Corlatean, 2014, p. 92.

55 This is still a debated stance in Romanian jurisprudence.

% lbid. Article 11 (2) of the Constitution reads as follows: “[t]reaties ratified by
Parliament, according to the law, are part of national law.”

5" Toader and Safta, 2013, pp. 95-96.
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This expressis verbis stipulation on the precedence of international
regulations is somewhat unique among the constitutions of East-Central
European states.®® However, it can be accepted that this regulation
determines that such treaties are to be considered as part of the
“constitutional block”, ‘with constitutional interpretative value (meaning
that the constitutional provisions must be interpreted and applied in
accordance with the provisions of international human rights treaties to
which Romania is a party), and priority for application in the event of
inconsistency.”®® Corollary, persons can refer to these treaties directly before
national courts (including the Constitutional Court).®° Importantly, in its
interpretation of Article 20, the RCC — in its first-ever decision referring to
the ECHR®! — affirmed that not only the ECHR but also the practice of the
ECtHR carry mandatory interpretative authority.®2

In 2003, the Constitution was amended and Article 20 (2) was altered
in such a manner as to challenge the unconditional priority of international
human rights treaties. The new solution accepted their superiority only in
cases where the Constitution or national laws didn’t comprise more
favourable provisions.®?

%8 Lukacs, 2022, p. 268.

59 Stanciu and Safta, 2021, p. 1. Marius Andreescu considers three criteria for comparing
legal norms on fundamental rights: the level of legal protection provided, the extent of
limits and restrictions imposed, and the degree of state interference allowed. A law is more
favourable if it offers strong guarantees for the right, imposes fewer or less stringent
restrictions, and limits the state’s ability to interfere with its exercise. The greater the
protection and the less the state can intervene, the more robust the safeguard of the right or
freedom. Andreescu, 2012, p. 213.

60 In this sense, the RCC reiterated in multiple decisions that: “the ratification by Romania
of the [...] [ECHR], made this Convention part of domestic law, a situation in which the
reference to any of its provisions is subject to the same regime as that applicable to the
provisions of the fundamental law.” Decision no. 146/2000 of the Constitutional Court of
Romania, published in Official Gazette no. 566 of 15 November 2000. Toader and Safta,
2013, p. 96.; Stanciu and Safta, 2021, p. 2.; Andreescu, 2012, p. 214.

61 Benke and Costin, 2016, p. 88.

62 Decision no. 81/1994 of the Constitutional Court of Romania, published in Official
Gazette no. 14 of 25 January 1995.

8 From the practice of the RCC, we know of two cases when domestic protection was more
favourable than the international. The first relates to the right to pension, which is enshrined
in the Constitution but not in any other international treaty. Decision no. 872/2010 of the
Constitutional Court of Romania, published in Official Gazette no. 433 of 28 June 2010.
Stanciu and Safta, 2021, p. 13. The other case is related to the orality of criminal
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The 2003 amendments to the Constitution were mostly aimed at
integration with the EU. However, three modifications can be attributed to
the desire to comply with the ECtHR judgements against Romania.

The first such alteration is related to the rules on arrest. In light of the
condemnation in the cases Vasilescu v. Romania®* and Pantea v. Romania,®®
the rules on “allowing arrest measures to be adopted by a ‘magistrate’,
which included a prosecutor’® [Article 23 (4)] had to be changed because
they were deemed contrary to Article 6 of the ECHR. Thereafter, only
judges may issue a warrant for arrest measures.

The second constitutional norm which was amended was related to the
nonretroactivity of legislation. Article 15 (2) stated that “[t]he law acts only
for the future, with the exception of the more favourable penal law.” In
relation to this article, the RCC decided that this norm must be interpreted in
accordance with the practice of the ECtHR, therefore the principle of non-
retroactivity should also apply in case of contravention®’ legislation.%® The
RCC made direct reference to the case Oztiirk v. Germany,®® wherein the
ECtHR laid down this principle with reference to Article 6 of the ECHR.
Building on this decision and, implicitly, the ECtHR practice, the article of
the Constitution has been redrafted to enshrine the non-retroactivity of the
contravention law as well.”

The third modification can also be attributed to the practice of the
RCC, which has been altered by the practice of the ECHR in the matter of
free access to justice and the right to a fair trial.”* In the currently effective
Constitution, this principle is enshrined in Article 21 (3), according to
which: “[a]ll parties shall be entitled to a fair trial and a solution of their
cases within a reasonable term.” This passage was also added during the
amendment of the constitution, but earlier, the RCC made multiple

proceedings. Decision no. 641/2014 of the Constitutional Court of Romania, published in
Official Gazette no. 887 of 5 September 2014.

64 Case of Vasilescu v. Romania, App. No. 53/1997/837/1043, 22 May 1998.

8 Case of Pantea v. Romania, App. No. 33343/96, 3 June 2003.

8 Corlatean, 2014, p. 102.; Stanciu and Safta, 2021, pp. 9-10.

67 A contravention in the Romanian legal system is a form of sanction — a lesser
administrative offence than one of a criminal nature.

% Decision no. 381/2003 of the Constitutional Court of Romania, published in Official
Gazette no. 697 of 6 October 2003.

89 Case of Oztiirk v. Germany, App. No. 8544/79, 21 February 1984.

0 Toader and Safta, 2013, p. 106; Stanciu and Safta, 2021, p. 11.

" 1bid, p. 9.
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decisions quasi-defining the notion of reasonable term, based on the
practice of the ECtHR."?

4.2. Impact of the ECHR on Romania’s National Legislation
When it comes to the legislative reforms undertaken in Romania as a result
of European integration, their number is impossible to assess because the
legislator rarely mentions expressly in the process of drafting a law (for
example, in the preamble) that the new rules are also aimed at conforming,
for instance, with international standards in human rights protection. Joining
the CoE and ratifying the ECHR has many more consequences than can be
described in this chapter. The impact of ECtHR judgments in cases against
Romania has not been limited to specific cases, yet the effect on the legal
system has often been much deeper and wider. Therefore, a few major
achievements will be presented, which are considered as such by the CoE."
The CoE has contributed to the decriminalisation of not only
homosexual acts in private between consenting adults (supra, 2.) but,
through the practice of the ECtHR, also to two offences inherited from
totalitarian times. The offences of insult and defamation were codified in the
Criminal Code of 1968. In 1999, through the case Dalban v. Romania,’* the
Court considered that the freedom of expression of the journalist convicted
of one of these offences was violated because the matter that he addressed in
his “libellous” articles was one of public interest. This judgement triggered
multiple legislative reforms. First, through Government Emergency
Ordinance no. 58/2002 and Law no. 160/2005, the sanction of prison
sentences for these offences was abolished. One year later, by means of Law
no. 278/2006, they would have been decriminalised; however, the RCC
considered that this would have imperilled the constitutional right to human
dignity.” Therefore, the two offences remained in effect until the adoption
of the new criminal code in 2009, which omitted the criminalisation of these
acts.

2 Toader and Safta, 2013, pp. 108-110.

 Impact of the ECHR with regards to Romania. [Online]. Available at:
https://lwww.coe.int/en/web/impact-convention-human-rights/romania ~ (Accessed: 17
September 2024).

74 Case of Dalban v. Romania, App. No. 28114/95, 28 September 1999. For more details on
how the judgement was enforced in Romania, see Corlatean, 2010, pp. 133-136.

> Decision no. 62/2007 of the Constitutional Court of Romania, published in Official
Gazette no. 601 of 12 July 2007.
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The ECtHR contributed to the dismantling of the inheritance of the
dictatorship not only by the aforementioned judgement but also by issuing
multiple judgements identifying problems with the process allowing people
access to their files collected by the secret police of the totalitarian system
(Securitate).”® The interest of the court was raised for the first time in the
handling of these files in Rotaru v. Romania (infra, 5.8.).

Furthermore, the Court had a major impact on the effective
reprivatisation of properties to private persons. Romania, through Law no.
247/2005, decided to pursue the principle of restitutio in integrum of the
properties abusively coercively taken over during the Soviet-type
totalitarian era — where this still could be done in nature, and where not,
through compensation — but failed to achieve this aim in many instances.
The Romanian national courts were flooded with applications asking for
these kinds of historical reparations. The many cases which reached the
ECtHR prompted Romania to reform its restitution legislation such that the
whole process could be finalised. This was mainly done by one legislative
act, Law no. 165/2013. Notably, this regulation is only a partial success, as
restitution is still an ongoing process in Romania.

In addition, Romania had, and still has, a problem when it comes to
combatting domestic violence (supra, 2.). In the judgement Bdalsan v.
Romania, the court noted that “the overall unresponsiveness of the judicial
system and the impunity enjoyed by aggressors [...] indicated that there was
an insufficient commitment to take appropriate action to address domestic
violence.””” This decision, among several other cases, led Romania to
embark on a journey to address the issue of domestic violence more
seriously. Consequently, on 13 July 2018, the Romanian Parliament adopted
Law no. 174/2018, amending and supplementing the insufficient old law on
the prevention and combat of domestic violence.

The Kovesi v. Romania’® case highlighted issues of judicial
independence, particularly the vulnerability of prosecutors to political
interference. In response to the ECtHR ruling, Romania introduced Law no.
303/2022, which allows prosecutors to challenge their dismissal in court and
provides mechanisms for their reinstatement if the dismissal is found

6 For the supervision of the execution of three such judgements, see Resolution
CM/ResDH (2017)237 adopted by the CM on 6 September 2017, at the 1292" meeting of
the Ministers’ Deputies.

" Case of Balsan v. Romania, App. No. 49645/09, 23 May 2017, point 88.

78 Case of Kovesi v. Romania, App. No. 594/19, 5 May 2020.
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unlawful. The law aims to protect prosecutors from undue political pressure
and to reinforce the independence of the judiciary in Romania.

The case Grosaru v. Romania’® emphasised the need for clear legal
safeguards in minority representation. It involved the misallocation of a
parliamentary seat reserved for Romania’s Italian minority. Mircea Grosaru,
who received the most votes nationwide, was overlooked in favour of a
colleague. The ECtHR ruled that Romania’s unclear electoral laws violated
Grosaru’s rights. Consequently, Romania adopted a new parliamentary
electoral regulation, Law no. 208/2015, to clarify that parliamentary seats
for minority organisations should be awarded based on national vote totals,
ensuring more transparent election processes.®

4.3. Impact of the ECtHR on the Practice of Romania’s Constitutional
Court

As previously mentioned, petitioners can make reference directly to the
provisions of the ECHR when seeking the unconstitutionality of a legal
provision under constitutional review (supra, 4.1.). Furthermore, the RCC
incorporates the practice of the ECtHR — primarily principles deriving from
these rulings — in its own decisions and accepts this as a point of reference
when it comes to human rights protection. The RCC has even created
certain mechanisms during its adjudication, inspired by the Strasbourg
Court’s practice. Titus Corlatean expressed the idea that by these types of
receptions, the RCC is in reality making a legal import of international
standards to domestic law.®! Interestingly, the ECtHR also makes reference
to the decisions of the RCC in cases related to Romania.®? In this inter-court
relationship, a real dialogue emerges.

79 Case of Grosaru v. Romania, App. No. 78039/01, 2 March 2010.

8 For other ramifications of judgements in the Romanian national legal system, see the
main achievements according to the Department for the Execution of Judgments of the
European Court of Human Rights in 2023. [Online]. Available at: https://rm.coe.int/ma-
romania-eng/1680a186bf (Accessed: September 18, 2024).

81 Corlatean, 2014, p. 102.

8 For example, the ECtHR referred to the decisions of the RCC in Case of Brumdrescu v.
Romania, App. No. 28342/95, 28 October 1999; Case of Pantea v. Romania, App. No.
33343/96, 3 June 2003; Case of Visan v. Romania, App. No. 15741/03, 24 April 2008;
Case of Pini and Others v. Romania, App. No. 78028/01, 22 June 2004; Case of Cobzaru v
Romania, App. No. 48254/99, 26 July 2007; Case of Tudor Tudor v. Romania, App. No.
21911/03, 24 March 2009; Case of Maria Atanasiu and Others v. Romania, App. Nos.
30767/05 and 33800/06, 12 October 2010.
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Former justice of the RCC, Tudorel Toader, and constitutional law
expert, Marieta Safta, expressed that when it comes to the role served by the
national constitutional courts in the protection of fundamental rights and
freedoms, ECtHR and the Court of Justice of the European Union (CJEU)
can be perceived as European constitutional courts.®® The control of the
ECtHR, more specifically, can be seen as a safety mechanism to solve those
problems that escape the control of the national constitutional court.2* Many
similarities can be observed between the practice of the ECtHR and national
constitutional courts. The legal literature summarises these similarities as
follows: both apply similar standards regarding the restriction of
fundamental rights, use the proportionality test with comparable legal
concepts (such as the rule of law and democracy), and rely heavily on their
own earlier judicial practice. Furthermore, both courts emphasise
consistency, predictability, and equality in their interpretations of human
rights.®

The RCC holds the ECtHR’s practice in high regard, so much so that
in a recent decision, it was referred to as part of the European constitutional
heritage.®® There was a growing tendency in the Constitutional Court’s
practice to reference the judicial practice of the ECtHR, particularly after the
amendment of the Constitution in 2003. This was reflected in the increasing
number of decisions that cited ECtHR rulings, the wider range of
fundamental rights addressed, and the broader array of referenced
judgments. Another trend was the inclusion of ECtHR practice in a priori
petitions, where laws were reviewed before enactment. In such cases, the
Court made more substantial references to ECtHR practice, particularly
when discussing legislative techniques that had important consequences for
ensuring legal certainty.®’

Between 1994 and 2003, around 380 decisions of the Constitutional
Court were based on the ECHR and ECtHR practice. However, this number
was reached within a single year in more recent times. For instance, in 2012,

8 Toader and Safta, 2013, p. 94.

8 bid, p. 95.

8 Téth, 2021, pp. 87-89.

8 Decision no. 2 of 5 October 2024, of the Constitutional Court of Romania, unpublished
yet. This is the first decision where the Court mentions expressly European
constitutionalism and its heritage.

87 Toader and Safta, 2013, p. 100.
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the Court issued 1,098 decisions, reflecting a significant increase in the use
of ECtHR references.%®

An analysis of the Constitutional Court’s practice reveals that, in
petitions assessing potential infringements of fundamental human rights, it
also tends to evaluate the compatibility of national legislation with the
principles articulated by the ECtHR and, by extension, with the provisions
of the ECHR. On the one hand, referencing this judicial practice promotes a
uniform interpretation of fundamental human rights and freedoms, thereby
enhancing legal certainty. On the other hand, this reliance on the ECtHR’s
practice may marginalise national specificity, potentially overlooking
unique local contexts and legal traditions.®®

Toader and Safta consider that there are certain domains wherein the
practice of the ECtHR has influenced decisively the practice of the RCC.%
Among these, the mechanism determining the quality of legislation (to
ensure legal certainty), namely, laying down the necessary requirements of
legislature, is of an utmost importance. The RCC, referring to Rotaru v.
Romania® and The Sunday Times v. United Kingdom,% identified four such
requirements: “clarity, precision, foreseeability and predictability in order
to enable the subject of the law concerned to conduct himself in such a way
as to avoid the consequences of non-compliance with them.”® Since this
decision, this has been a constant mechanism (test) employed by the RCC
when adjudicating on a priori or a posteriori petitions.

The RCC often makes reference to the case Marckx v. Belgium®* when
adjudicating in cases related to principle of equal rights.®® In some instances,
the RCC reconsidered its settled practice in light of the ECtHR judgements.
For example, with regards to the right to defence, the criminal procedural
provisions prohibiting the representation of the defendant in court in the
case of offences for which the penalty prescribed by law is imprisonment

8 |bid.

8 Toth, 2021, p. 91.

% Toader and Safta, 2013, pp. 101-116.; Corlitean, 2014, pp. 102-105.

%1 Case of Rotaru v. Romania, App. No. 28341/95, 4 May 2000.

%2 Case of The Sunday Times v. United Kingdom, App. No. 6538/74, 26 April 1979.

% Decision no. 61/2007 of the Constitutional Court of Romania, published in Official
Gazette no. 116 of 15 February 2007.

% Case of Marckx v. Belgium, App. No. 6833/74, 13 June 1979.

% Toader and Safta, 2013, pp. 106-108.
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for more than one year were found unconstitutional.®® These are only a few
examples of how the “invisible constitution” (i.c. the practice of the RCC)
was influenced by the ECtHR and its interpretation of the ECHR.

5. ECtHR’s Practice Regarding Romania and Landmark Cases

Since the accession of states from the former Eastern Bloc to the CoE and,
therefore, to the ECHR, the caseload of ECtHR expanded swiftly. A report
that examined the statistics from the setting up of the Court in 1959 to 2020,
found 1,578 judgements pronounced in cases against Romania. Here, it
should be reiterated that the ECHR entered into force in 1994 in Romania,
so the number is given by 26 years of practice. However, this number places
the country after Turkey (3,742 judgements; ECHR in effect since 1954),
Russia®’ (2,884 judgements; ECHR in effect between 1998-2022) and Italy
(2,427 judgements; ECHR in effect since 1955), but before Ukraine (1,499
judgements; ECHR in effect since 1997), Poland (1,197 judgements; ECHR
in effect since 1993), France (1048 judgements; ECHR in effect since 1974)
and Greece (1,047 judgements; ECHR in effect since 1974).% This
overrepresentation in the statistics compared to the population of Romania
is likely to remain the same, as the most recent Annual Report of the ECtHR
mentions the fact that in 2023, “75% of pending applications concern the
same five States as those listed in 2022, namely Turkiye (23,400
applications), the Russian Federation (12,450), Ukraine (8,750), Romania
(4,150) and ltaly (2,750).”*® However, the number of pending cases
involving Romania shows a faster decreasing trend in the period 2020-2024
than the CoE average.'®

% Decision no. 145/2000 of the Constitutional Court of Romania, published in Official
Gazette no. 116 of 15 February 2007. It cited the cases Case of Poitrimol v. France, App.
No. 14032/88, 23 November 1993; Case of Lala v. the Netherlands, App. No. 14861/89, 22
September 1994, and Case of Pelladoah v. the Netherlands, App. No. 16737/90, 22
September 1994.

7 After its expulsion from the CoE on 16 March 2022, the Russian Federation ceased to be
a party to the ECHR on 16 September 2022. The ECtHR retained jurisdiction to handle
applications against Russia for actions or omissions that took place prior to the latter date.

% ECHR Overview 1959-2020, 2021, pp. 8-9.

% Annual Report 2023 of the European Court of Human Rights, Council of Europe, 2024,
p. 6.

100 For the current number of pending applications per country and their annual evolution.
[Online]. Available at:
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Of the 1,578 judgements relating to Romania up until 2020, the Court
found at least one violation of a fundamental freedom or right in 1393, no
violation in 77, 38 cases ended in a friendly settlement or striking-out, and
other judgements were pronounced in 70 cases. In 2023, the Court
processed 3,441 applications related to Romania, with 3,041 being declared
inadmissible or struck out. It issued 74 judgments (concerning 400
applications), with 58 judgments identifying at least one violation of the
ECHR.10

Notably, the judgements that found violations in the last 30 years can
be integrated into a pattern. The multitude of cases do not translate to
multiple forms of violations, as most violations of human rights are
repetitive. In the practice of the Court, besides repetitive cases, leading
judgements, %2 which are more challenging to implement than regular cases,
are also distinguishable as they typically necessitate changes to laws or
practices to prevent the recurrence of similar violations. Until 2020,
Romania has mostly violated Articles 3 (prohibition of torture) and 6 (right
to a fair trial) of the ECHR, and Article 1 (right to property) of Protocol 1
according to the judgements of the Court.®® This cannot be considered
exceptional, as it fits the constant practice of the Court, wherein nearly 40%
of violations have involved Article 6, addressing the fairness (16.79%) or
length (20.86%) of proceedings, and over 16% have concerned serious
breaches of Articles 2 and 3, relating to the right to life and the prohibition
of torture and inhuman or degrading treatment. A 2018 study addressing the
Court's practice between 2007 and 2017 also confirms that the main leading
cases are all related to these violations. The most frequent human rights

https://public.tableau.com/app/profile/echr/viz/Analysis_statistics/Overview (Accessed:
September 25, 2024).

101 Press Country Profile: Romania, 2024, p. 1.

102 The Glossary of the ECtHR defines a repetitive case as “relating to a structural and / or
general problem already raised before the Committee in the context of one or several
leading cases” and leading cases as that “which has been identified as disclosing a
problem, in law and/or practice, at national level, often requiring the adoption by the
respondent State of new or additional general measures to prevent recurrence of similar
violations. If this new problem proves to be of an isolated nature, the adoption of general
measures, in addition to the publication and dissemination of the judgment, is not in
principle required. A leading case may also reveal structural/systemic problems, identified
by the Court in its judgment or by the Committee of Ministers in the course of its
supervision of execution, requiring the adoption by the respondent State of new general
measures to prevent recurrence of similar violations.” Glossary of the ECtHR.

103 ECHR Overview 1959-2020, 2021, p. 9.
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violations in Romania include inadequate detention conditions, particularly
due to overcrowding and lack of access to sanitary facilities (Article 3);
non-enforcement of judgments (Article 6); excessive length of proceedings,
both in criminal and civil cases (Article 6); and the failure to protect private
property (Article 1 of Protocol 1).1%4

As of January 2024, nearly half (49%) of the leading judgments issued
by the Court in the past decade remain unimplemented, totalling 1,326
pending judgments overall. The average pending time for the
implementation of these leading judgments is six years and eight months.
Specific to Romania, there are 115 leading judgments awaiting
implementation, with an average pending time of five years and five
months, representing 59% of leading cases from the last ten years that still
await proper implementation.’® When it comes to the philosophy — the
raison d’étre — behind the ECHR, another aspect should be mentioned.
According to Péter Metzinger, external judicial control has arisen because of
a certain evolution of the rule of law, to address serious injustices that may
not have been remedied, or may even have been caused, by a final judgment
within a national legal system. The ECtHR is one of the organs serving this
purpose, therefore, it:

is not empowered to directly remedy (annul) the act of the State
(judgment, law) breaching the human right of the party, but it
may order pecuniary compensation. Legal certainty and justice
are so reconciled in a way that the public act causing the harm
remains valid and enforceable, while the individual harm gets
material compensation.*®

Furthermore, if such a judgement happens to be ultra vires, in an
exaggeration of the rule of law principle to the detriment of the principle of
democracy (entailing pluralism as a value), that would amount to legal
imperialism.°” However, the ECtHR has shown with its practice so far that
it is not prone to judicial activism, and tries to adjudicate on the basis of the
values universally accepted by the states under the auspices of the ECHR.

104 Reichel and Grimheden, 2018, pp. 277-279; Corlitean, 2010, p. 115.

105 European Implementation Network, Countries. [Online]. Awvailable at:
https://www.einnetwork.org/countries-overview (Accessed: 12 September 2024).

106 Metzinger, 2022, p. 19.

197 |bid, pp. 20-21.
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Protocol 14 of the ECHR (entered into force in 2010) opened the
possibility of issuing pilot judgements'®® to address systemic or structural
dysfunctions in human rights protection in a more efficient manner. Till
date, the ECHR has delivered two pilot judgements regarding Romania and
multiple semi-pilot judgments.1® In both pilot judgements, the issues from
the aforementioned repetitive and leading cases were addressed. The first
one from 2010,'° refers to the “systemic problem with the inefficient
restitution or compensation mechanism”* of properties abusively
nationalised or confiscated by the state prior to the fall of the Soviet-type
dictatorship in 1989 (aka. the right to property). The second pilot judgement
is from 2017,*? and deals with the overcrowding and precarious conditions
in prisons (aka. the prohibition of torture).!*3

The following pages explore several landmark cases concerning
Romania, carefully selected for their influence on national courts and their
relevance to key legal topics. In the author’s view, the significance of the
Spasov v. Romania case is profound, as it opened a novel channel between
the application of EU law and the protection of fundamental rights under the
ECHR, particularly through the right to a fair trial (in a way, it further
developed the Bosphorus doctrine).

108 According to the Glossary of the ECtHR, “[w]hen the Court identifies a violation which
originates in a structural and / or systemic problem which has given rise or may give rise
to similar applications against the respondent State, the Court may decide to use the pilot
judgment procedure. In a pilot judgment, the Court will identify the nature of the structural
or systemic problem established and provide guidance as to the remedial measures which
the respondent State should take. In contrast to a judgment with mere indications of
relevance for the execution under Article 46, the operative provisions of a pilot judgment
can fix a deadline for the adoption of the remedial measures needed and indicate specific
measures to be taken (frequently the setting up of effective domestic remedies). Under the
principle of subsidiarity, the respondent State remains free to determine the appropriate
means and measures to put an end to the violation found and prevent similar violations.”
Glossary of the ECtHR.

109 For the enumeration of these until 2020, see Verga, 2020, pp. 41-42.

110 Maria Atanasiu and Others v. Romania, App. Nos. 30767/05 and 33800/06, 12 October
2010.

11 Verga, 2020, p. 42.

Y2 Rezmives and Others v. Romania, App. Nos. 61467/12, 39516/13, 48231/13 et al., 25
April 2017.

113 For the short description of these two judgements, see Verga, 2020, pp. 41-42. or Press
Country Profile: Romania, 2024, pp. 21-22.
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5.1. Spasov v. Romanial!*

The Spasov v. Romania case revolves around a Bulgarian fisherman, Mr.
Spasov, who was charged by Romanian authorities with illegal turbot
fishing in Romania’s exclusive economic zone. Despite his claim that EU
law allowed him to fish under a Bulgarian license and that his nets complied
with EU regulations, Romanian courts initially applied national law, which
imposed stricter requirements. The case became more complex when the
Romanian Court of Appeal overturned a lower court’s decision, asserting
that Romanian law, not EU law, governed fishing in the zone, leading to
Spasov’s conviction and subsequent appeals.

Mr. Spasov appealed to the ECtHR, claiming that his right to a fair
trial under Article 6(1) of the ECHR had been violated because the
Romanian courts had misapplied EU law and refused to refer the matter to
the CJEU for a preliminary ruling. The ECtHR found in his favour,
concluding that the Romanian courts had committed a “manifest error of
law” by disregarding EU law, which had been clarified by the European
Commission. The court ruled that this misapplication constituted a denial of
justice, thereby violating Spasov’s right to a fair trial.

The Spasov case is significant because it establishes a new connection
between the application of EU law and the right to a fair trial under the
ECHR. The ECtHR’s ruling opens the door for individuals to challenge the
misapplication of EU law in national courts through human rights claims,
framing such errors as violations of fundamental rights. This case introduces
the concept that the improper handling of EU law by domestic courts can
lead to recourse in the ECtHR, raising important implications for the
relationship between the two legal systems and their coaction in protecting
human rights across Europe.1?®
5.2. Rezmives and Others v. Romania™'®
In the pilot judgment Rezmives and Others v. Romania, the ECtHR
examined the precarious conditions of detention in Romanian prisons and
police detention facilities. The applicants reported severe issues such as

114 3pasov v. Romania, App. No. 27122/14, 6 December 2022.

115 For more information on the case, see Nagy, 2024. For a detailed discussion on the issue
of the European Union’s accession to the European Convention on Human Rights, see
Voiculescu and Berna, 2023, pp. 195-200.

16 Rezmives and Others v. Romania, App. Nos. 61467/12, 39516/13, 48231/13 and
68191/13, 25 April 2017.
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overcrowding, inadequate sanitary facilities, lack of hygiene, substandard
food, dilapidated equipment, and the presence of rats and insects in their
cells. Under Article 3 of the ECHR, the Court concluded that the conditions
of the applicants’ detention subjected them to hardships beyond the
unavoidable level of suffering inherent in imprisonment. Recognising that
these issues were not isolated incidents but part of a broader, systemic
problem affecting the Romanian prison system, the Court decided to apply
the pilot-judgment procedure.

Romania had to implement general measures — including both

preventive and compensatory measures for affected individuals — to address
the structural dysfunction within its prison system. The examination of
similar applications not yet communicated to the Romanian Government
was adjourned, while those already communicated would continue.
Romania was required to submit a detailed implementation timetable for
these measures, in cooperation with the CM, within six months of the
judgment becoming final.
5.3. Creangi v. Romania™'’
The noteworthy case of Creanga v. Romania dealt with a Romanian police
officer, Mr. Creanga, who was deprived of his liberty during a large-scale
criminal investigation to dismantle a petroleum trafficking network. The
ECtHR examined his detention under Article 5 of the ECHR, which
guarantees the right to liberty and security. On the one hand, the Court
found that Mr. Creangd’s deprivation of liberty on 16 July 2003, between 12
noon and 10 p.m., violated Article 5(1). During this time, he was deprived
of his liberty without a legal basis. On the other hand, the Court held that
there was no violation regarding his deprivation of liberty from 10 p.m. on
16 July 2003, to 10 p.m. on 18 July 2003, as this detention period was
considered lawful in light of the circumstances and applicable legal
framework at the time.

5.4. Maria Atanasiu and Other v. Romania!®

In the pilot judgment Maria Atanasiu and Others v. Romania, the ECtHR
identified a systemic issue with Romania’s inefficient mechanism for
restitution or compensation for properties nationalised during the

17 Case of Creanga v. Romania, App. No. 29226/03, 23 February 2012.
118 Case of Maria Atanasiu and Others v. Romania, App. Nos. 30767/05 and 33800/06, 12
October 2010.
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communist regime. The applicants, whose properties had been confiscated,
faced lengthy delays and significant obstacles in the Romanian restitution
process. The Court found violations of Article 6(1), right to a fair hearing,
for Mrs. Atanasiu and Mrs. Poenaru due to the prolonged legal proceedings,
and violations of Article 1 of Protocol No. 1, protection of property,
concerning all three applicants because of the ineffective restitution system.
As this was a pilot judgment, the Court temporarily suspended similar cases
to allow Romania time to implement general measures and address the
shortcomings in the restitution process. Romania was granted an extension
for the implementation to ensure compliance with the ECHR.

5.5. Lupeni Greek Catholic Parish and Others v. Romania!'®

The Lupeni Greek Catholic Parish and Others v. Romania case is of
particular interest, and centred on a request for the restitution of a place of
worship that originally belonged to the Greek Catholic Church but was
transferred to the Orthodox Church during the totalitarian regime. The
applicants sought to reclaim the property, arguing that they were treated
unfairly in the restitution process. The ECtHR found no violation of Article
6(1) regarding the right of access to a court. However, it identified
violations of Article 6(1) due to breaches of the principle of legal certainty
and the excessive length of the proceedings. The Court determined that the
applicants experienced delays that undermined their right to a fair hearing
and legal certainty in the restitution process. Additionally, the Court ruled
no violation of Article 14, prohibition of discrimination, in conjunction with
Article 6(1) regarding the applicants’ access to a court compared to the
Orthodox parish. It determined that it was unnecessary to separately
examine the complaint about alleged discrimination concerning other Greek
Catholic parishes, as the relevant issues had already been addressed.

5.6. Radovici and Stinescu v Romania*?

Radovici and Stanescu v. Romania concerned the applicants’ prolonged
inability to use property that had been confiscated by the state and later
legally returned to them. Despite this legal restitution, the applicants were
unable to evict a tenant occupying the flat, preventing them from fully

119 Case of Lupeni Greek Catholic Parish and Others v. Romania, App. No. 76943/11, 29
November 2016.

120 Case of Radovici and Stinescu v Romania, App. Nos. 68479/01, 71351/01 and 71352/01
joined, 2 November 2006.
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enjoying their property rights. The ECtHR ruled that there was no violation
of Article 1 of Protocol No. 1, protection of property.

5.7. Tatar v. Romania‘®

In Tatar v. Romania, the case involved pollution from a company’s cyanide-
based gold mining process in Baia Mare. The applicants claimed that the
pollution—yparticularly the use of cyanide—posed serious risks to their
health and the environment. The ECtHR found a violation of Article 8 of the
ECHR, the right to respect for private and family life, ruling that Romanian
authorities failed to adequately protect the applicants from the
environmental risks posed by the mining operations.

5.8. Rotaru v. Romania!??

In Rotaru v. Romania, the applicant claimed an inability to refute what he
alleged to be false information contained in a file archived by the Romanian
Intelligence Service (SRI). He had been sentenced to one year in prison in
1948 for criticising the communist regime. The ECtHR found a violation of
Article 8 of the Convention, stating that the SRI’s retention and use of
information about the applicant’s private life were not legally justified. The
Court noted that public information could be considered part of private life
when collected and stored by authorities, especially if it pertained to an
individual’s distant past. Furthermore, the Court identified gaps in
Romanian law regarding the types of information that could be archived and
the conditions under which it could be retained. It concluded that the lack of
clear guidelines on the exercise of discretion by public authorities led to a
violation of Article 13, the right to an effective remedy, as the applicant was
unable to contest the information or its validity.

5.9. Bragadireanu v Romania!?®

The case of Bragadireanu v. Romania was found to be “the most central
and most interconnected case, which concerned conditions of detention
(Article 3) and length of the procedure (Article 6).”'?* The case concerned
the conditions of the applicant’s detention and the treatment he received
while incarcerated. Mr. Bragadireanu claimed that he had been subjected to

121 Case of Tditar v. Romania, App. No. 67021/01, 27 January 2009.

122 Case of Rotaru v. Romania, App. No. 28341/95, 4 May 2000.

123 Case of Bragadireanu v. Romania, App. No. 22088/04, 6 December 2007.
124 Reichel and Grimheden, 2018, p. 277.
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overcrowded and unsanitary conditions, poor ventilation, inadequate food,
and poor medical care, violating his rights under Article 3 of the ECHR,
which prohibits inhuman or degrading treatment.

The court examined the conditions of Mr. Bragadireanu’s detention
and found that they did indeed violate Article 3 of the Convention. The
judgment stressed that the cumulative effects of overcrowding, lack of basic
facilities, and the poor health care system in Romanian prisons were
sufficient to meet the threshold for inhuman or degrading treatment.
Consequently, the court ruled in favour of Mr. Bragadireanu, leading to a
judgment requiring Romania to address these conditions and potentially
compensate the applicant.

6. Concluding Thoughts

Historically, Romania has a very bad human rights record. The regulation
sometimes moved away, and sometimes moved closer, to the reality. From
the time human rights first appeared in law, until the First World War, a
positive process of modernisation took place. In spite of anti-Semitism,
reality was approaching regulation. After the Great Unification, Romania
became a multi-ethnic country, which in turn wanted to continue on the path
of nation-building to create a united and homogeneous nation-state. This
kind of policy led to multiple violations of the rights of ethnic minorities,
who made up around one-third of the country’s population. However, real
advances in human rights were often hampered by political instability and
authoritarianism. The period of the Second World War also saw the first
dictatorship. The persecution of the Jewish population on ethical grounds in
Romania is a well-known fact.

Under the post-war Soviet-style totalitarian dictatorship, there were
glaring differences from the human rights declared in law. A state of general
disenfranchisement was the everyday reality. The regime’s policies shifted
from internationalist socialism to national chauvinism, particularly in the
1960s and 1970s, resulting in efforts to forcibly assimilate ethnic minorities.
After the fall of the dictatorship, the dismantling of the totalitarian state
began in various ways. Respect for human rights came to the fore, and
reality once again began to approach the law. Among other things, meeting
the expectations of European integration has been a major step forward in
the protection of human rights. One of the cornerstones of this was the
accession to the CoE and the signing of the ECHR in 1993.
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Romania’s relationship with the CoE has been crucial for its
integration into European institutions, particularly in the realm of human
rights and democratic governance. After a rigorous evaluation process that
included monitoring its elections and legal framework, Romania’s accession
to the CoE marked a commitment to democratic values, helping it meet the
prerequisites for joining the EU and NATO. The Venice Commission and
other CoE bodies provided guidance on constitutional and legal reforms,
while the ECtHR played a significant role in addressing deficiencies in
Romania’s judicial system. Romania’s active role within the CoE, including
its presidency of the CM in 2005-2006, underscores its commitment to
aligning with European standards in human rights, the rule of law, and
democracy.

Romania has ratified 110 CoE treaties, 28 of which focus on human
rights, with the ECHR being particularly significant. The ECHR was signed
and ratified simultaneously with Romania’s CoE membership, marking a
crucial step in Romania’s European integration. Other key human rights
treaties include the European Social Charter,'% the Convention on Action
Against Trafficking in Human Beings, and the Framework Convention for
the Protection of National Minorities. Romania has made three reservations
to CoE treaties, including one related to military detention under the ECHR.
While the ECHR plays a central role in Romania’s legal system, particularly
in addressing discrimination, its impact on protecting ethnic minorities has
been questioned, although other instruments such as the Framework
Convention for National Minorities are seen as more effective.

The ECHR significantly influenced Romania’s post-communist
Constitution and its legislative reforms, especially in the protection of
fundamental rights. Romania adopted a monist system, allowing
international human rights treaties to take precedence over national laws in
cases of conflict, as articulated in Article 20 of the 1991 Constitution. This
principle — unusual for Eastern Europe — was reinforced by the RCC, which
affirmed the binding nature of both the ECHR and the practice of the
ECtHR. Constitutional amendments in 2003, largely motivated by European
integration, brought further alignment with ECHR standards. These changes
addressed issues such as arrest procedures and the non-retroactivity of
contravention law, incorporating ECtHR rulings into Romanian law, and

125 For a detailed discussion on the Charter and its general characteristics, see Voiculescu
and Berna, 2023, pp. 541-551.
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significantly shaping constitutional norms to ensure compliance with
international human rights obligations.

The ECHR has also impacted Romania’s national legislation and the
practice of its Constitutional Court. Numerous legislative reforms were
driven by ECtHR judgments, such as the decriminalisation of defamation,
improving property restitution processes, and strengthening judicial
independence. The RCC has integrated ECtHR principles into its rulings,
frequently referencing its judicial practice to ensure legal consistency,
predictability, and alignment with European human rights standards. This
close relationship between the RCC and the ECtHR fosters uniformity in the
interpretation of rights; however, it can also marginalise local legal
specificities. Over time, the RCC has used ECtHR practice to review
legislation prior to its enactment, ensuring greater legal certainty and
improving the quality of laws, while adopting proportionality tests and legal
concepts similar to those applied by the Strasbourg court. In this way, it
contributes to a culture of human rights and to the convergence of human
rights at the international level.

Romania has the highest number of human rights violations in the EU
according to court judgement. While the downward trend in the number of
applications in recent years is encouraging, the proliferation of repetitive
and leading cases raises structural problems, particularly with respect to
Articles 3 and 6 of the ECHR and Article 1 of the First Protocol. These were
also highlighted by the Court in its two pilot decisions. The implementation
of leading cases is lower than average; however, as there are more leading
cases (more structural changes would be needed), the number of leading
cases implemented is also higher. Implementing key reforms, Romania has
made significant progress in aligning its domestic laws with European
human rights standards. Nevertheless, challenges remain, particularly in
areas such as judicial independence, prison conditions, fairness and length
of judicial proceedings, and property restitution. Landmark cases at the
ECtHR have played a pivotal role in shaping the country’s approach to
human rights, reflecting both achievements and ongoing struggles in fully
implementing the ECHR’s protections.

Romania’s engagement with the ECtHR and the broader CoE human
rights framework has been instrumental in its post-totalitarian
transformation. By ratifying the ECHR, it strengthened fundamental rights
that protect citizens from state interference, which are the basis of any
democratic system, as they limit the power that, if unchecked, leads to
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abuse. The ECtHR’s real role in Romania’s legal development was that it
helped give substance (real content) to the preexisting forms (the domestic
human rights provisions) for the first time in the country’s history.
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ABSTRACT: According to the Constitution of Bosnia and Herzegovina
(BiH; Annex 4 to the General Framework Agreement for Peace in BiH), the
state of BiH is defined as a democratic and legal state with free and
democratic elections. By signing the Dayton Peace Agreement and
accepting the Constitution, BiH undertook to ensure the highest level of
internationally recognised human rights and fundamental freedoms. Thus,
the European Convention for the Protection of Human Rights and
Fundamental Freedoms (better known as the European Convention on
Human Rights — ECHR) received a special status in the Constitution of BiH.
Similar to other modern democratic and legal states, BiH has signed all the
other international and regional instruments for the protection of human
rights. Therefore, by insisting on the protection of human rights, it was
necessary for all people in BiH, as well as in other democratic and legal
states, to have an equal status towards the state and the government, which
would ensure measures to overcome antagonisms created on the basis of
religious, ethnic, racial, and national diversity in BiH.

Political participation in BiH needs to be viewed as a broader
phenomenon that includes not only elections as the basis of democracy and
a prerequisite for effective and legitimate decision-making, but also the
participation of citizens in everyday political events and life. Furthermore,
political participation in a state is limited by ethnicity and territorial origin.
This means that only constituent peoples, as guaranteed by the Constitution
and numerous laws, are allowed to run for the three-member Presidency of
the State or the House of Peoples of BiH. National minorities are excluded
from these branches of government, and their political participation is
limited solely to local levels of legislative power. Although BiH, according
to the Constitution, is considered a democratic state, it is unable to protect
the rights of all its citizens and fulfil their basic human rights guaranteed by
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numerous internationally recognised conventions, but primarily by the
ECHR.

Keywords: The Constitution of Bosnia and Herzegovina, The Convention
for the Protection of Human Rights and Fundamental Freedoms, human
rights, discrimination, constituency.

1. The Convention versus the Constitution of Bosnia and Herzegovina

On 14 December 1995, the General Framework Agreement for Peace in
Bosnia and Herzegovina (BiH; the Dayton Agreement) was signed in Paris,
with the intention of stopping the aggression against BiH and establishing
frameworks that will lead to the stabilisation of conditions, both in BiH and
the former Yugoslavia.! The Dayton Peace Agreement is the result of
intensive negotiations conducted in November 1995 at the US Air Force
base in the city of Dayton (state of Ohio). On 21 November 1995, the
agreement was drawn up and initialled, while its signing ceremony took
place on 14 December 1995 in Paris. The signatories to the Peace
Agreement included representatives of BiH, Croatia, and the Federal
Republic (FR) of Yugoslavia, as well as representatives of the Contact
Group, that is, the "godfathers™ (France, Germany, Russia, the USA, and
Great Britain). The Dayton Agreement, BiH, which now consists of two
entities, the Republika Srpska (the RS) and the Federation of BiH,? and the
Brcko District (established by subsequent arbitration), guaranteed territorial
integrity (within internationally recognised borders), state sovereignty, and
international subjectivity. Along with it, the Constitution of BiH was also
adopted,® which, in fact, created the current constitutional and legal order.
Unlike all other European countries that incorporated the human rights
and fundamental freedoms of the European Convention into their own
constitutional and legal system through ratification by the national
parliament, BiH accepted the rights and freedoms of the European
Convention by signing the General Framework Agreement for Peace in

! The Dayton Agreement consists of the General Framework Agreement for Peace in BiH
and 11 annexes to this agreement. [Online]. Available at: https://www.ohr.int/dayton-
peace-agreement/?lang=en (Accessed: 02 July 2024).

2 The name of one of the entities of BiH is: the Federation of BiH and not the "Bosniac-
Croatian FBiH", as Nenad Kecmanovi¢ repeatedly points out. For more details see:
Kecmanovi¢, 2007, p. 63.

3 For more on the legal aspect of Annex 4, see: Begi¢, 2021, pp. 103-104.
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BiH. Hence, BiH accepted the human rights and freedoms contained in the
European Convention on Human Rights (ECHR) and its protocols not
through ratification after becoming a member of the Council of Europe — as
is the case with all European countries — but through an international treaty,
the General Framework Agreement for Peace in BiH, in which the
Constitution represents only one (Annex 4) out of a total of 11 annexes to
that treaty. The legal basis for this exception is contained in the
Recommendation of the Council of Ministers of the Parliamentary
Assembly of the Council of Europe on the establishment of a mechanism for
the protection of human rights in European countries that are not members
of the Council of Europe.* This is precisely why BiH is a country distinct
not only because it accepted the ECHR through the Dayton Peace
Agreement, but also because it gave the convention a supra-constitutional
character. ®

Considering that the versions of the Constitution of BiH in the official
languages — Bosnian, Serbian, and Croatian — have never been published in
the official gazettes, only the English version of the text must be accepted as
authentic. In the English version, therefore the only authentic one, Article
11/2 of the Constitution of BiH reads as follows:

The rights and freedoms set forth in the European Convention
for the Protection of Human Rights and Fundamental Freedoms
and its Protocols shall apply directly in Bosnia and Herzegovina.
These shall have priority over all other law.

Using a simple grammatical interpretation, it is very easy to conclude
that the term "over all other law" entails that in the legal order of BiH, the
ECHR is above the entire law in BiH, and consequently above the
Constitution of BiH as one part of the totality of the legal order of a state.®

4 Haller, 2006, p. 105.

5 Begi¢, 2015.

& A different opinion is given by the judge of the Constitutional Court of FBiH, Mirko
Boskovié, ‘if Article I1/2 of the Constitution of BiH regulates that the European Convention
on the Protection of Human Rights and Fundamental Freedoms "has priority over any other
law", then it could be concluded, starting from the aforementioned provision of the
Constitution of BiH, that the European Convention on the Protection of Human Rights and
Fundamental Freedoms has the priority only over the law but not over the Constitution. Or,
if the Annex to the Constitution of FBiH contains "Instruments for the protection of human
rights that have the legal force of constitutional provisions", among which the European
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For example, this interpretation is supported by the fact that Article 3, item
3/b of the Constitution of BiH, states ‘the general principles of international
law shall be an integral part of the law of Bosnia and Herzegovina and the
Entities’. Article 1/2 of the Constitution of BiH also states ‘Bosnia and
Herzegovina shall be a democratic state, which shall operate under the rule
of law and with free and democratic elections’.

An additional argument is given by the text of Article X of the
Constitution of BiH, which establishes the procedure for amending the
Constitution of BiH; however, Article X/2 establishes that no amendment to
the Constitution of BiH can eliminate or reduce any of the rights and
freedoms from Article 1l of the Constitution of BiH or amend this
provision.” Thus, Article Il of the Constitution of BiH became the only
article of the Constitution of BiH by which the human rights it protects
cannot in any way be changed or reduced. Furthermore, the position of the
principle of protection of human rights is further strengthened in Art. 11/6
and 11/8 of the Constitution of BiH, which establishes the obligation of all
courts, institutions, and authorities, be they state, entity, or intra-entity
authorities, to apply human rights and fundamental freedoms from the
European Convention.® In addition, the obligation of local authorities to

Convention on the Protection of Human Rights and Fundamental Freedoms is listed, then it
could be concluded that this Convention, according to the Constitution of FBiH, has only
the force of constitutional provisions, that is, the force equal to that of the rank of the
Constitution, but not the force above the Constitution of BiH’. Round table discussion on
the application of the European Convention for the Protection of Human Rights and
Fundamental Freedoms in Boshia and Herzegovina, case-law of the Constitutional Court of
BiH and the courts of the Entities and Br¢ko District, Sarajevo, 15 and 16 November 2001,
p. 52.

7 Article X: Amendment

1. Amendment Procedure. This Constitution may be amended by a decision of the
Parliamentary Assembly, including a two-thirds majority of those present and
voting in the House of Representatives.

2. Human Rights and Fundamental Freedoms. No amendment to this Constitution
may eliminate or diminish any of the rights and freedoms referred to in Article 11
of this Constitution or alter the present paragraph.

8 Article I1: Human Rights and Fundamental Freedoms

6. Implementation. Bosnia and Herzegovina, and all courts, agencies, governmental
organs, and instrumentalities operated by or within the Entities, shall apply and
conform to the human rights and fundamental freedoms referred to in paragraph 2
above.

8. Cooperation. All competent authorities in Bosnia and Herzegovina shall cooperate

with and provide unrestricted access to: any international human rights monitoring
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cooperate with international mechanisms for the protection of human rights
has been established. Regarding the formulation of the direct applicability of
the ECHR in BiH, it is the provision that allows the immediate application
of the rights contained in it, by the courts in BiH, without the adoption of
subsequent acts for their implementation. At the same time, the essence of
the concept of direct applicability lies in prohibiting state bodies from
preventing the application of these rights in any way or transforming these
rights into national law, thus concealing their true source and meaning. Such
would be the case with the Constitution of BiH, as Article 11/3 states the
rights that are almost identical to the rights from the European Convention,
but the constitution maker still, despite this fact, gave the European
Convention a special place in the Constitution of BiH. As stated earlier, the
Court of Justice defined the concept of direct applicability in relation to the
law of the European Union and found that it represents a complete and
uniform application of regulations (community law) in all member states
from the moment of its entry into force until as long as they are in force.
Such provisions represent a direct source of rights and obligations for all
addressees — the subjects of community law, be they member states or
individuals.®

The obligation to harmonise the Constitution of BiH with the ECHR,
specified in the provision that the priority of the ECHR over every other
right must be established, represents the only known case where the
constitution itself mandates the obligation to be changed from the very
moment of signing and declaration on 14 December 1995 in Paris. The
obligation imposed on the state of BiH to protect human rights is also its
obligation to be able to execute the function of human rights protection. In
BiH, unlike all other countries in Europe, it is precisely the primary
obligation to strengthen the state in a democratic way so that it can protect
human rights, which is executed by emphasising the need to consistently
establish itself on the principles of a representative system and the
separation of powers.

mechanisms established for Bosnia and Herzegovina; the supervisory bodies
established by any of the international agreements listed in Annex | to this
Constitution; the International Tribunal for the Former Yugoslavia (and in particular
shall comply with orders issued pursuant to Article 29 of the Statute of the Tribunal);
and any other organization authorized by the United Nations Security Council with a
mandate concerning human rights or humanitarian law.

® Vehabovic, 2006, p. 93.
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The obligation to implement the ECHR is therefore a way to eliminate
the obvious shortcomings of the state of BiH and build it as a modern
democratic and legal state, capable of protecting human rights. Accordingly,
the ECHR, which pursuant to the decision of the European Court of Human
Rights is a "constitutional instrument of the European legal order", also
became a constitutional instrument of the constitutional and legal order of
BiH. The direct application of human rights contained in the ECHR and
their priority in relation to any other right should, according to Annex 6 to
the General Framework Agreement for Peace in BiH, be ensured by the
Office of the Ombudsman and the Human Rights Chamber,® which was not
the best solution for post-war BiH. The situation regarding the protection of
human rights changed after the admission of BiH to the Council of Europe
and the ratification of the ECHR, when the protection mechanisms changed,
such that the European Court of Human Rights in Strasbourg took over the
protection of human rights instead of the House for Human Rights.!!

Insisting on the priority of the ECHR human rights over any other
right is an obvious signal of the legislator's intention to, among other things,
eliminate all forms of discrimination against individuals, including primarily
those based on nationality, religion, and race. This is precisely why the
state's obligation to protect the human rights of all individuals under its
jurisdiction came into conflict with the "vital national interests” of
Bosniacs, Serbs, and Croats as "constituent peoples”, and why, under such
circumstances, the state of BiH could not resolve this contradiction.'?
Namely, the decision-making process at the Parliamentary Assembly of BiH
foresees the protection of "vital national interest”, as the Constitution
actually specifies the particular interests of individual national groups —
such that the interest of society as a whole is actually the sum of the
interests of individual national groups. The emphasised role of ethnic groups
coincides with the discrimination of individuals who are outside these
groups. Such an attitude is indicated by the very division of the peoples who
lived in BiH according to the 1991 population census into a "constituent”,
which are Bosniacs, Croats, and Serbs, and "Others", which include

10 Articles 2(1) and 2(2) of Annex 6 to the General Framework Agreement for Peace in
BiH.

11 Article 19 of the ECHR.

12 On the issues of constituent peoples, see more in Begi¢, 2021, pp. 115-134.
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seventeen remaining peoples that make up the population of BiH.'®

However, the term “Others” should not be understood as referring

exclusively to national minorities. Rather, it encompasses all citizens of BiH

who choose not to identify as members of the constituent peoples or as
members of any specific national minority. This broader interpretation
reflects the inclusive nature of the constitutional framework, which
recognises the right of individuals to refrain from ethnic self-identification
and affirms the principle of equality irrespective of ethnic affiliation. Such
an understanding is essential for accurately conceptualising the category of

“Others” within the legal and political discourse of BiH, particularly in light

of the country’s commitment to pluralism, non-discrimination, and the

protection of individual rights under both domestic and international legal
standards.*

The legal nature of contemporary Bosnian-Herzegovinian
multicultural society is defined by the existence of “constituent peoples”
and their primacy over the individual. This framework results in the
marginalisation of the primary decision-making subject he Bosnian-
Herzegovinian citizen — and restricts the enjoyment of guaranteed human
rights and freedoms.

Given the specificity of the term “constituent peoples”, its legal
significance must be understood in light of the following considerations:*®
o It constitutes a collective national right of the Peoples explicitly

enumerated in the Constitution;

o It represents a right narrower than sovereignty yet broader than
individual rights to national identity and equality. As such, it cannot
be exercised in isolation or independently of the rights of other
constituent peoples, nor can it serve as a basis for the territorialisation
of constituent peoples;

13 In 2003, the Parliamentary Assembly of BiH adopted the Law on the Protection of the
Rights of National Minorities. This legislative act affirms the commitment of BiH to
safeguard the status, equality, and rights of seventeen national minorities officially
recognised within its territory. These minorities include Albanians, Montenegrins, Czechs,
Italians, Jews, Hungarians, Macedonians, Germans, Poles, Roma, Romanians, Russians,
Rusyns, Slovaks, Slovenes, Turks, and Ukrainians.

14 Omerdi¢, 2021, pp. 323-350.

15 1hid.
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o It entails a system of institutional and procedural guarantees aimed at
protecting the equality of all constituent peoples, regardless of their
proportional representation within the population structure;

o It is a right significantly broader than that afforded to non-constituent
peoples, and is therefore inherently discriminatory in relation to
national minorities (and Others);

o Its application is justified only insofar as the economic, social,
political, cultural, and other conditions necessary for the realisation of
international standards of human rights and freedoms have not yet
been established.

This jeopardises the principle of equality of individuals before the law
and the obligation of the state to ensure human rights and freedoms
specified in the ECHR and its protocol for all individuals under its
jurisdiction, regardless of which people they belong to, which constitutes
the violation of Article 14 of the ECHR, which specifically prohibits
discrimination based on nationality, religion, and race.

The incorporation of the ECHR into the constitutional system of BiH
was supposed to be an incentive to build BiH as a modern state. In this
sense, it was necessary to strengthen the principle of political representation
as the foundation of a modern democratic state by introducing the right to
free elections instead of the segregation and discrimination provisions of the
Constitution.!” This right meant ensuring modern democratic elections,
which in the process of electing legislative bodies, ensure the free
expression of the opinion of the people — not only the three constituent
peoples, as stated in the remaining part of the Constitution of BiH, but the
people of BiH as a whole.8

The Constitution that prioritises the three “constituent peoples”
instead of the people as a whole and “vital national interests” instead of
general interests is certainly anachronistic and at odds not only with the
principles of constitutional law but also with modern civilisation. This
persistent insistence on the special interests of the three peoples is
particularly expressed in the decision-making process at the Parliamentary
Assembly of BiH'° and the Presidency of BiH.?® The completely

16 Article 14 of the ECHR.

17.0On the issues of constituent peoples see more in Trnka, 2000, pp. 86-91.
18 Article 3. Protocol 1 of the ECHR.

19 Article 4(3) of the Constitution of BiH.

20 Article 5(2) of the Constitution of BiH.
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unnecessary and inexplicable insistence on the protection of “vital national
interests” necessarily leads to the slowing down and blocking of political
decision-making, and often the absolute impossibility of making some
decisions that are of vital importance for the state, people, and individuals in
BiH, including those belonging to the so-called constituent peoples. The
desire to protect the “vital national interests” of the three “constituent
peoples” at all costs had to lead not only to the discrimination of individuals
belonging to all the remaining peoples regarding their possibility to compete
for membership in the Presidency of BiH and the House of Peoples of BiH
of the Parliamentary Assembly of BiH, the president and two vice-
presidents of each house of the Parliamentary Assembly of BiH, etc. This
insistence also led to the paralysis of passing laws and other political
decisions in the Parliamentary Assembly of BiH and the Presidency of BiH,
returning like a boomerang to the “constituent peoples” themselves in the
form of general economic, democratic, and other lags in relation to other
European nations.

2. Conflict between the Constitution of BiH and the ECHR

The best illustration of the method of application of the ECHR and the de
facto reshaping of the Constitution of BiH, in the event of a conflict
between the Constitution of BiH and the ECHR, with regard to its material
content, is expressed in the decision of the Constitutional Court in case
number U 26/01, which decided on the constitutionality of the Law on the
Court of BiH.#

The applicants?? believed that the Law on the Court of BiH grossly
violates the provisions of Article Il of the Constitution of BiH, which
regulate the competences and relations between the institutions of BiH and
the entities. They highlighted that point 3(a) 1 of the article does not foresee
the judiciary to be under the authority of BiH and stated that it is apparent
from point 3(a) of the same article that the organisation of the judicial
system is under the authority of the entities, and that there is no
constitutional basis for the adoption of the Law on the Court of BiH,

21 The decision by the Constitutional Court number U 26/01, dated 28 September 2001 was
published in the “Official Gazette of BiH” number 4/02 dated 04 March 2002. [Online].
Available at: https://www.ustavnisud.ba/uploads/odluke/ bs/U-26-01-51291.pdf (Accessed:
2 July 2024).

22 25 representatives of the National Assembly of the RS.
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because apart from the Constitutional Court, the Constitution does not
specify any other judicial instance at the state level. They also stated that the
implementation of the Law on the Court of BiH implies the adoption of a set
of laws of a material and procedural character, which also has no basis in
the Constitution of BiH. Thus, in this case, there was a conflict between the
text of the Constitution of BiH and the ECHR. In explaining its decision, the
Constitutional Court stated: 2

This issue needs to be considered, first of all, in the context of
Article I/2. of the Constitution, which reads: ‘Bosnia and
Herzegovina is a democratic state that functions in accordance
with the law on the basis of free and democratic elections.’
Based on this fundamental principle of a democratic state as well
as on its internal structure modified pursuant to point 3 of the
same article, the Constitution assigns BiH responsibilities and
competences that ensure: the preservation of its sovereignty,
territorial integrity, political independence and international
subjectivity (see, among others, Articles 1/1, 11/7, 111/1.(a),
111/5.(a), 1\V/3.(a)); the highest level of internationally recognized
human rights and fundamental freedoms (see, among other
things, Article 1I/1 of the Constitution, Annexes 5—8 of the
General Framework Agreement for Peace in Bosnia and
Herzegovina); and free and democratic elections (see Articles
IV/2 and V/1 of the Constitution). In Article 1l1/1., the
Constitution establishes that the exclusive responsibilities of the
institutions of BiH are: foreign policy, foreign trade policy,
customs policy, monetary policy as provided for in Article VI,
finances of the institutions and for the international obligations
of BiH, immigration, refugee and asylum policy and regulation,
international and inter-entity criminal law enforcement,
including relations with Interpol, establishment and operation of
common and international communications facilities, regulation
of inter-entity transportation, and air traffic control. In addition,
the jurisdiction of BiH includes the citizenship of BiH which,
pursuant to Article 1/7. of the Constitution, is regulated by the
Parliamentary Assembly of BiH; ensurance of the highest level
of internationally recognized human rights and fundamental

23 Decision of the Constitutional Court in case number U 26/01.
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freedoms, as provided for in Article Il of the Constitution; and
adoption of the election law, as provided for in Article 1\V/2. and
Article V/1. of the Constitution. Pursuant to Article 111/5.(a) of
the Constitution, BiH shall assume responsibility for such other
matters as are agreed by the Entities; are provided for in
Annexes 5 through 8 to the General Framework Agreement; or
are necessary to preserve the sovereignty, territorial integrity,
political independence, and international personality of BiH, in
accordance with the division of responsibilities between the
institutions of BiH. Additional institutions may be established as
necessary to exercise these powers.

The Constitutional Court especially points out that pursuant to
Article 11/1. of the Constitution, BiH and both entities shall
ensure the highest level of human rights and fundamental
freedoms and that, pursuant to Article 11.2, the rights and
freedoms set forth in the ECHR and its Protocols shall apply
directly in BiH. These shall have priority over all other law. In
the specific case, the Constitutional Court shall specifically
consider the general principle of the rule of law inherent in the
ECHR, and more specifically, the principles of fair trial and
effective legal remedy, which are protected by Articles 6 and 13
of the ECHR.

The establishment of the Court of BiH is expected to be an
important element in ensuring that the institutions of BiH act in
accordance with the rule of law and meet the requirements of the
ECHR regarding fair trials before courts and effective legal
remedies. The Constitutional Court observes that, until the Court
of BiH began to function, in the legal system of BiH there was
no possibility of contesting the decisions of the institutions of
BiH before a body that fulfills the prerequisites of an
'independent and impartial tribunal'.

In this regard, the Constitutional Court refers to Article IV/4.(a)
of the Constitution, which stipulates that the Parliamentary
Assembly of BiH passes the laws required to implement the
decisions of the Presidency of BiH or to perform the functions of
the Assembly under this Constitution. Although it is not the task
of the Constitutional Court to determine the appropriateness of
laws, the Court nevertheless notes that, in the context of BiH, the

289
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establishment of the Court of BiH can be expected to contribute
to strengthening the rule of law, which is one of the fundamental
principles for the functioning of a democratic state.Such a clear
position of the Constitutional Court leaves no room for
speculation about the priority in the application of the ECHR in
the event of a conflict between the Constitution of BiH and its
provisions. Instead of the conclusion about the supremacy of the
ECHR over the Constitution of BiH, which seems not to be
questionable after this position of the Constitutional Court, the
following position of the Constitutional Court from the
aforementioned decision may be used:

... Apart from those stipulated by the Constitution, Bosnia and
Herzegovina, functioning as a democratic state, is authorized to
establish other mechanisms and additional institutions required
for the execution of its competencies, including the
establishment of a court to strengthen the legal protection of its
citizens and ensure respecting the principles of the uropean
Convention for the Protection of Human Rights and
Fundamental Freedoms.

3. Constituency of the People Pursuant to the Provisions of the
Constitution of BiH

Bearing in mind the explicit constitutional provisions and the concept of
constitutional solutions, it can be concluded that the constituency of
Bosniacs, Croats, and Serbs at the state level is manifested through the
parity representation of the constituent peoples in the House of Peoples of
the Parliamentary Assembly of BiH (House of Peoples) and the Presidency
of BiH, and the specified decision-making procedures of these bodies.
Exercising the right to constitutivity through equal representation in
government institutions is based, first of all, on Article IV paragraph 1,
which prescribes the structure of the House of Peoples of the state
parliament. Pursuant to the provisions of this article, the House of Peoples
shall comprise 15 delegates, two thirds from the Federation of BiH
(including five Croats and five Bosniacs) and one third from the RS (five
Serbs). (a) The designated Croat and Bosniac Delegates from the Federation
shall be selected, respectively, by the Croat and Bosniac Delegates to the
House of Peoples of the Federation of BiH. Delegates from the RS shall be
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selected by the National Assembly of the RS (Article IV paragraph 1. a)).
Each of the Houses of the Parliamentary Assembly of BiH has a chairperson
and two deputies, elected from the delegates belonging to constituent
peoples, with the mandatory rotating chair.?*

The European Commission for Democracy through Law (the so-called
Venice Commission) also commented on the method of elections and the
structure of the House of Peoples of the Parliamentary Assembly of BiH. In
its Opinion on the constitutional situation in BiH and the powers of the High
Representative dated 11 March 2005,% point 79, the Commission states that,
in accordance with constitutional solutions,

... No Serb from the Federation and no Croat or Bosniac from
the RS may sit in the House of Peoples... A significant part of
the population of BiH therefore does not have the right to stand
for elections to the House of Peoples.

In this regard, the Commission concludes in point 80 of this Opinion
that the structure and method of electing the delegates to the House of
Peoples of the Parliamentary Assembly of BiH are not in accordance with
the provisions of the ECHR from 1951 and its Protocols. Article 14 of the
ECHR prohibits discrimination ‘on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status’. In
accordance with Article V of the Constitution of BiH, the Presidency of BiH
is tripartite and only representatives of the three constituent peoples can be
the members. However, it should be emphasised that exercising the right to
constituency of Bosniacs, Croats, and Serbs, as well as Others, is
significantly limited by the provisions of the electoral law, as Serbs from the
Federation of BiH and Bosniacs and Croats from the RS cannot run for this
office.

In connection with the structure and method of election of the
members of the Presidency of BiH, the Venice Commission, in point 69 of
the Opinion, took the following position:

24 The Constitution of BiH, Article IV Paragraph 3.b.

25 Opinion on the Constitutional Situation in Bosnia and Herzegovina and the Powers of the
High Representative. [Online]. Auvailable at:
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2005)004-
e (Accessed: 2 July 2024).
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If the members of the Presidency elected from an Entity
represent all citizens residing in this Entity and not a specific
people, it is difficult to justify that they must identify themselves
as belonging to a specific people. Such a rule seems to assume
that only members of a particular ethnicity can be regarded as
fully loyal citizens of the Entity capable of defending its
interests. %8

In point 70 of the aforementioned Opinion, the following is
emphasised:

Furthermore, members of the three constituent peoples can be
elected to the Presidency, but they may be prevented from
standing as candidates in the Entity in which they reside if they
live as Serbs in the Federation or as Bosniacs or Croats in the
RS. Moreover, the Election Law (based on the corresponding
provisions of the Constitution) clearly excludes Others, i.e.,
citizens of BiH who identify themselves as neither Bosniac nor
Croat nor Serb, from the right to be elected to the Presidency.
This seems clearly incompatible with the equal right to vote and
to stand for election under Article 25 of the ICCPR or with the
equality under the law guaranteed to members of minorities
under Article 4 of the Framework Convention for the Protection
of National Minorities to formally exclude members of
minorities from a public office.

In this regard, in point 71 of the Opinion, the Venice

Commission referred to Article 14 of the ECHR, stating, however,

that a

violation of this article can be assumed,

if the discrimination concerns a right guaranteed by the
Convention. However, the ECHR does not guarantee the right to
elect a President or be elected President. Article 3 of the (first)
Protocol to the ECHR guarantees only the right to elect the
legislature.” The Commission warned about Protocol No. 12 of
the ECHR and its entry into force on April 1, 2005, in BiH,
which guarantees the enjoyment of any right set forth, not by the
Convention, but by the laws of the member state. The

28 1bid.
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commission pointed out that ... the prohibition of discrimination
will thereby be extended to cover the right to elect a President or
stand for election as President.

The right to constituency is also exercised through the prescribed
decision-making procedures of the Presidency of BiH. Thus, Article V
paragraph 2. c) of the Constitution of BiH prescribes that the Presidency
whose members are the representatives of the constituent peoples ‘...shall
try to adopt all decisions... ...through consensus’. Decisions of the
Presidency, pursuant to the same article, ‘... can... ... be adopted by two
members if all attempts to reach a consensus fail’. In such cases, as
stipulated in paragraph 2.d of the same article, ‘a member of the Presidency
who does not agree with the decision, may declare the decision of the
Presidency destructive to the vital interest of the entity from which he was
elected, provided that they do so within three days of its adoption. Such a
statement shall be sent immediately to the National Assembly of the RS, if
the statement was made by a member from that entity; to Bosniac delegates
in the House of Peoples of the Federation of BiH, if such a statement was
made by a Bosniac member; or to the Croatian delegates in the same body,
if that statement was made by a Croatian member’. The disputed decision of
the Presidency, made by overvoting, shall have no effect ‘if such a
proclamation is confirmed by a two-thirds majority of votes within ten days
after its sending...’ In this way, the decision-making procedures in the
Presidency of BiH are fully “placed” in the function of protecting national
interests. Regardless of the fact that the constitutional norm in this case
introduces the term “vital interest of the entity”, it is clear that in the
Federation of BiH, the representatives of the constituent peoples Bosniacs
and Croats decide on the merits, while the procedure itself is also initiated
by the representatives of these constituent peoples. In the RS, the situation is
significantly different. It is true that the entire procedure is initiated by the
representative of the Serbs as the constituent people in the Presidency of
BiH, but the final decision is made by the National Assembly of the RS,
whose members are elected by all citizens of this entity, rather than the
delegates to the House of Peoples as exclusive representatives of the
interests of the Serbs as the constituent people in this entity. Thus, in the
case of the RS, in this context, one can speak of the institute as the
Constitution of BiH itself names it — “vital interest of the entity” — rather
than in the case of the Federation of BiH where, with regard to decision-
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making bodies, this institute is entirely in the function of protecting national
interests.

From this, as well as from the entire Constitution of BiH, it
follows that the constituency of the people is a collective right
narrower than sovereignty, but broader than the individual right
to national identity. Constituency does not entail the right to self-
determination or the right to secede. No nation achieves its
constitzuency independently of other nations that have the same
rights.?’

This is the principle by which the citizens of BiH, as members of the
constituent peoples, should achieve national equality within the state of
BiH.%®

4. Conflict of the Constitution of BiH with the ECHR

One small but not the only example of the inconsistency between the
Constitution of BiH and the ECHR concerns Articles 1V/1 and V/1 of the
Constitution of BiH, which determine the method of electing the members
of the Presidency and delegates to the House of Peoples of the
Parliamentary Assembly of BiH. The reasons are also given for their non-
compliance based on the practice of the European Court of Human Rights.

4.1. The Presidency and the House of Peoples of BiH

Under the terms of Article V/1 of the Constitution, ‘The Presidency of
Bosnia and Herzegovina shall consist of three Members: one Bosniac and
one Croat, each directly elected from the territory of the Federation, and one
Serb directly elected from the territory of the Republika Srpska’.

This provision leads to the conclusion that to be elected member of the
Presidency, a citizen has to belong to one of the constituent peoples; that the
choice of the voters is limited to Bosniac and Croat candidates in the
Federation of BiH and Serb candidates in the RS; and that Bosniacs and
Croats can be elected only from the territory of the Federation of BiH and
not from the RS, while Serbs can be elected only from the RS and not from
the Federation of BiH. In principle, in a multi-ethnic state such as BiH, it

2" Trnka, 2006, p. 178.
28 Miras¢i¢ and Begi¢, 2009.
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appears also legitimate to ensure that a state organ reflects the multi-ethnic
character of society. The problem is however the way in which the territorial
and the ethnic principle are combined.?

The Constitutional Court of BiH referred to this problem in the
following terms in its decision number U 5/98,%° concerning constituent
peoples in the Entity constitutions:

A strict identification of territory and certain ethnically defined
members of common institutions in order to represent certain
constituent peoples is not even true for the rules on the
Presidency composition as laid down in Article V, first
paragraph, The Presidency of Bosnia and Herzegovina shall
consist of three Members: one Bosniac and one Croat, each
directly elected from the territory of the Federation of BiH, and
one Serb directly elected from the territory of RS. One must not
forget that the Serb member of the Presidency, for instance, is
not only elected by voters of Serb ethnic origin, but by all
citizens of the RS with or without a specific ethnic affiliation.
He/She thus represents neither the RS as an entity nor the Serb
people only, but all the citizens of the electoral unit of the RS.
And the same is true for the Bosniac and Croat Members to be
elected from the Federation of BiH.

If the members of the Presidency elected from an entity represent all
citizens residing in this entity and not a specific people, it is difficult to
justify that they must identify themselves as belonging to a specific people.
Such a rule seems to assume that only members of a particular ethnicity can
be regarded as fully loyal citizens of the entity capable of defending its
interests. The members of the Presidency have a veto right whenever there
is a violation of vital interests of the entity from which they were elected. It
cannot be maintained that only Serbs are able and willing to defend the
interests of the RS and only Croats and Bosniacs the interests of the
Federation of BiH. The identity of interests in this ethnically dominated
manner impedes the development of a wider sense of nationhood.

2 Begi¢ and Deli¢, 2013, p. 455.
30 The decision of the Constitutional Court U 5/98. — “Official Gazette of BiH” number
36/00.
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Furthermore, members of the three constituent peoples can be elected
to the presidency but they may be prevented from standing as candidates in
the entity in which they reside if they live as Serbs in the Federation of BiH
or as Bosniacs or Croats in the RS. Moreover, the Election Law (based on
the corresponding provisions of the Constitution of BiH) clearly excludes
Others, that is, citizens of BiH who identify themselves as neither Bosniac
nor Croat nor Serb, from the right to be elected to the presidency. This
seems clearly incompatible with the equal right to vote and stand for
election under Article 25 of the ICCPR or with the equality under the law
guaranteed to members of minorities under Article 4 of the Framework
Convention for the Protection of National Minorities as it formally excludes
members of minorities from a public office.3

Article 14 of the ECHR provides that,

The enjoyment of the rights and freedoms set forth in this
Convention shall be secured without discrimination on any
ground such as sex, race, colour, language, religion, political or
other opinion, national or social origin, association with a
national minority, property, birth or other status.

A violation of this article can therefore only be assumed if the
discrimination concerns a right guaranteed by the Convention. However, the
ECHR does not guarantee the right to elect a President or be elected
President. Article 3 of the (first) Protocol to the ECHR guarantees only the
right to elect the legislature. However, it must also be taken into account
that BiH has ratified Protocol No. 12 to the ECHR, which guarantees the
enjoyment of any right set forth by law without discrimination. This
Protocol entered into force on 1 April 2005, and the prohibition of
discrimination has been thereby extended to cover the right to elect a
President or stand for election as President.

However, one might still wonder whether such an apparent
discrimination may be justified under the specific, fairly exceptional
conditions of BiH. The European Court of Human Rights in its decisions
Mathieu-Mohin and Clerfayt v. Belgium and Melnychenko v. Ukraine®

31 Begi¢, 2024, p. 170.

32 Judgments of the European Court of Human Rights in the Case of Mathieu-Mohin and
Clerfayt v. Belgium, App. No. 9267/81, 02 March 1987; Case of Melnychenko v. Ukraine,
App. No. 17707/02, 19 October 1994.
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seemed willing to leave to states a particularly wide margin of appreciation
in the sensitive area of election law. Equality of voting rights and non-
discrimination are among the most important values of a constitutional
system. However, illicit discrimination can only be assumed if there is no
reasonable and objective justification for a difference in treatment.

In the present case, the distribution of posts in the state organs
between the constituent peoples was a central element of the Dayton
Agreement making peace in BiH possible. In such a context, it is difficult to
deny the legitimacy to norms that may be problematic from the point of
view of non-discrimination but necessary to achieve peace and stability and
avoid further loss of human lives. The inclusion of such rules in the text of
the Constitution of BiH at that time therefore does not deserve criticism,
even though they run counter to the general thrust of the Constitution of BiH
aimed at preventing discrimination. This justification has to be considered,
however, in the light of development in BiH since the Constitution of BiH
entered into force. BiH has become a member of the Council of Europe and
the country has therefore to be assessed according to the yardstick of
common European standards. It has ratified the ECHR and its Protocol No.
12. However, circumstances remain that require a political system that is not
a simple reflection of majority rule but which guarantees a distribution of
power and positions among ethnic groups, as a transitional solution until a
civil state principle is achieved.

This can, however, be achieved without entering into conflict with
international standards. It is not the system of consensual democracy as such
that raises problems but the mixing of territorial and ethnic criteria and the
apparent exclusion from certain political rights of certain groups of citizens,
be they constituent peoples or Others. The need for the amendments to the
constitutional provisions on the presidency seems completely clear so as to
make these provisions compatible with international standards for human
rights protection.

5. Cases of the European Court of Human Rights

The following section of the article presents three very significant decisions
made by the European Court of Human Rights that support discrimination
set forth in the Constitution of BiH. The decisions refer to the election of a
member of the Presidency of BiH as an active voting right as well as the
possibility to elect the members of the Presidency of BiH in terms of a
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passive voting right. The abbreviated versions of the cases are taken from
the website of the European Court of Human Rights and include
descriptions of the cases and the Court meritum with no additional changes
made.

5.1. Case of Sejdi¢ and Finci v. Bosnia and Herzegovina®®

The case originated in two applications against Bosnia and Herzegovina
lodged with the Court under Article 34 of the ECHR (“the Convention”) by
two citizens of BiH, Mr. Dervo Sejdi¢ and Mr. Jakob Finci (“the
applicants”), on 3 July and 18 August 2006, respectively.

The applicants were born in 1956 and 1943, respectively. They have
held and still hold prominent public positions. Mr. Sejdi¢ is now the Roma
Monitor of the Organisation on Security and Cooperation in Europe (OSCE)
Mission to BiH, having previously served as a member of the Roma Council
of BiH (the highest representative body of the local Roma community) and
a member of the Advisory Committee for Roma (a joint body comprising
representatives of the local Roma community and of the relevant ministries).
Mr. Finci is now serving as the Ambassador of BiH to Switzerland, having
previously held positions such as the President of the Inter-Religious
Council of BiH and the Head of the State Civil Service Agency.

The applicants describe themselves to be of Roma and Jewish origin,
respectively. As they do not declare affiliation with any of the “constituent
peoples”, they are ineligible to stand for election to the House of Peoples of
BiH (the second chamber of the State Parliament) and the Presidency (the
collective Head of State). Mr. Finci obtained official confirmation in this
regard on 3 January 2007.

The Constitution of BiH (hereinafter referred to as “the Constitution”
or “the State Constitution” when it is necessary to distinguish it from the
Entity Constitutions) is an annex to the 1995 General Framework
Agreement for Peace in BiH (“the Dayton Agreement”), initialled at Dayton
on 21 November 1995 and signed in Paris on 14 December 1995. As it was
part of a peace treaty, the Constitution was drafted and adopted without the
application of procedures that could have provided democratic legitimacy. It
constitutes the unique case of a constitution that was never officially
published in the official languages of the country concerned but was agreed
and published in a foreign language, English. The Constitution confirmed

33 Case of Sejdi¢ and Finci v. Bosnia and Herzegovina, App. No. 27996/06 and 34836/06,
22 December 20009.
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the continuation of the legal existence of BiH as a State, while modifying its
internal structure. In accordance with the Constitution, BiH consists of two
Entities: the Federation of BiH and the RS. The Dayton Agreement failed to
resolve the Inter-Entity Boundary Line in the Br¢ko area, but the parties
agreed to a binding arbitration in this regard (Article V of Annex 2 to the
Dayton Agreement). Pursuant to an arbitral award of 5 March 1999, the
Brc¢ko District has been created under the exclusive sovereignty of the State.

In the Preamble to the Constitution, Bosniacs, Croats, and Serbs are
described as “constituent peoples”. At the State level, power-sharing
arrangements were introduced, making it impossible to adopt decisions
against the will of the representatives of any “constituent people”, including
a vital interest veto, an Entity veto, a bicameral system (with a House of
Peoples composed of five Bosniacs and the same number of Croats from the
Federation of BiH and five Serbs from the RS), as well as a collective
Presidency of three members with a Bosniac and a Croat from the
Federation of BiH and a Serb from the RS.

The applicants took issue with their ineligibility to stand for election
to the House of Peoples and the Presidency on the ground of their Roma and
Jewish origin, which, in their view, amounted to racial discrimination. They
relied on Article 14 of the Convention, Article 3 of Protocol No. 1, and
Article 1 of Protocol No. 12.

Article 14 of the Convention provides:

The enjoyment of the rights and freedoms set forth in [the]
Convention shall be secured without discrimination on any
ground such as sex, race, colour, language, religion, political or
other opinion, national or social origin, association with a
national minority, property, birth or other status.

Avrticle 3 of Protocol No. 1 provides:

The High Contracting Parties undertake to hold free elections at
reasonable intervals by secret ballot, under conditions which will
ensure the free expression of the opinion of the people in the
choice of the legislature.
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Article 1 of Protocol No. 12 to the Convention provides:

1.The enjoyment of any right set forth by law shall be secured
without discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social
origin, association with a national minority, property, birth or
other status.

2.No one shall be discriminated against by any public authority
on any ground such as those mentioned in paragraph 1.

he Court’s assessment

(a) As Regards the House of Peoples of BiH

The applicants relied on Article 14 of the Convention taken in conjunction
with Article 3 of Protocol No. 1, Article 3 of Protocol No. 1 taken alone,
and Article 1 of Protocol No. 12. The Court considers that this complaint
should first be examined under the first-mentioned provisions.

(i) The applicability of Article 14 of the Convention taken in conjunction
with Article 3 of Protocol No. 1

It is noted that Article 14 complements the other substantive provisions of
the Convention and the Protocols thereto. It has no independent existence as
it has effect solely in relation to “the enjoyment of the rights and freedoms”
safeguarded by those provisions. Although the application of Article 14
does not presuppose a breach of those provisions — and to this extent it is
autonomous — there can be no room for its application unless the facts at
issue fall “within the ambit” of one or more of the latter.3* The prohibition
of discrimination in Article 14 thus extends beyond the enjoyment of the
rights and freedoms that the Convention and the Protocols require each State
to guarantee. It applies also to those additional rights falling within the
general scope of any Convention Article, for which the State has voluntarily
decigied to provide. This principle is well entrenched in the Court’s case-
law.*

34 See, among many other authorities: Case of Abdulaziz, Cabales and Balkandali v. the
United Kingdom, App. Nos. 9214/80; 9473/81; 9474/81, 28 May 1985, § 71; Case of
Petrovic v. Austria, App. No. 20458/92, 27 March 1998, § 22, Reports of Judgments and
Decisions 1998-I1; Case of Sahin v. Germany, App. No. 30943/96, 8 July 2003, § 85.

3 See Case“relating to certain aspects of the laws on the use of languages in education in
Belgium” v. Belgium (merits), 23 July 1968, § 9, Series A no. 6; Case of Stec and Others v.
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The Court must decide, therefore, whether elections to the House of
Peoples of BiH fall within the “ambit” or “scope” of Article 3 of Protocol
No. 1. In this connection, it is reiterated that this provision applies only to
elections of a “legislature”, or at least of one of its chambers if it has two or
more. However, the word “legislature” has to be interpreted in the light of
each State’s constitutional structure and, in particular, its constitutional
traditions and the scope of the legislative powers of the chamber in question.
Furthermore, the travaux préparatoires demonstrate (vol. VIII, pp. 46, 50,
and 52) that the Contracting Parties took into account the particular position
of certain parliaments that included non-elective chambers. Thus, Article 3
of Protocol No. 1 was carefully drafted so as to avoid terms that could be
interpreted as an absolute obligation to hold elections for both chambers in
each and every bicameral system.3 At the same time, however, it is clear
that Article 3 of Protocol No. 1 applies to any of a parliament’s chambers to
be filled through direct elections.

As regards the House of Peoples of BiH, the Court notes that its
composition is the result of indirect elections, its members being appointed
by the Entities’ legislatures. In addition, the Court observes that the extent
of the legislative powers enjoyed by it is a decisive factor here. The House
of Peoples indeed enjoys wide powers to control the passage of legislation:
Article IV § 3 (c) of the Constitution specifically provides that no legislation
can be adopted without the approval of both chambers. Furthermore, the
House of Peoples, together with the House of Representatives, decides upon
the sources and amounts of revenues for the operations of the State
institutions and international obligations of BiH and approves a budget of
the State institutions.®” Lastly, its consent is necessary before a treaty can be
ratified.3® Elections to the House of Peoples, therefore, fall within the scope
of Article 3 of Protocol No. 1. Accordingly, Article 14 taken in conjunction
with Article 3 of Protocol No. 1 is applicable.

the United Kingdom, App. Nos. 65731/01 and 65900/01, § 40, Case of E.B. v. France. App.
No. 43546/02, 22 January 2008.

% Case of Mathieu-Mohin and Clerfayt v. Belgium, App. No. 9267/81, 2 March 1987, § 53.
37 See Avrticle IV § 4 (b)-(c) of the Constitution.

3 See Articles 1V § 4 (d) and V § 3 (d) of the Constitution.
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(i) Compliance with Article 14 taken in conjunction with Article 3 of
Protocol No. 1

The Court reiterates that discrimination means treating differently, without
an objective and reasonable justification, persons in similar situations. “No
objective and reasonable justification” means that the distinction in issue
does not pursue a “legitimate aim” or that there is not a “reasonable
relationship of proportionality between the means employed and the aim
sought to be realised”.®® The scope of a Contracting Party’s margin of
appreciation in this sphere will vary according to the circumstances, the
subject matter, and the background (ibid., § 82).

Ethnicity and race are related concepts. Whereas the notion of race is
rooted in the idea of biological classification of human beings into
subspecies on the basis of morphological features such as skin colour or
facial characteristics, ethnicity has its origin in the idea of societal groups
marked in particular by common nationality, religious faith, shared
language, or cultural and traditional origins and backgrounds.
Discrimination on account of a person’s ethnic origin is a form of racial
discrimination (see the definition adopted by the International Convention
on the Elimination of All Forms of Racial Discrimination in paragraph 19
above and that adopted by the European Commission against Racism and
Intolerance in paragraph 23 above). Racial discrimination is a particularly
egregious kind of discrimination and, in view of its perilous consequences,
requires from the authorities special vigilance and a vigorous reaction. It is
for this reason that the authorities must use all available means to combat
racism, thereby reinforcing democracy’s vision of a society in which
diversity is not perceived as a threat but as a source of enrichment.

In this context, where a difference in treatment is based on race or
ethnicity, the notion of objective and reasonable justification must be
interpreted as strictly as possible. The Court has also held that no difference
in treatment that is based exclusively or to a decisive extent on a person’s
ethnic origin is capable of being objectively justified in a contemporary
democratic society built on the principles of pluralism and respect for
different cultures (ibid., § 176). That said, Article 14 does not prohibit
Contracting Parties from treating groups differently to correct “factual
inequalities” between them. Indeed, in certain circumstances, a failure to

39 Case of Andrejeva v. Latvia, App. No. 55707/00, 18 February 2009.
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attempt to correct inequality through different treatment may, without an
objective and reasonable justification, give rise to a breach of that Article.*°

Turning to the present case, the Court observes that to be eligible to
stand for election to the House of Peoples of BiH, one has to declare
affiliation with a “constituent people”. The applicants, who describe
themselves to be of Roma and Jewish origin respectively and who do not
wish to declare affiliation with a “constituent people”, are, consequently,
excluded (see paragraph 11 above). The Court notes that this exclusion rule
pursued at least one aim that is broadly compatible with the general
objectives of the Convention, as reflected in the Preamble to the
Convention, namely the restoration of peace. When the impugned
constitutional provisions were put in place, a very fragile ceasefire was in
effect on the ground. The provisions were designed to end a brutal conflict
marked by genocide and “ethnic cleansing”. The nature of the conflict was
such that the approval of the “constituent peoples” (namely, the Bosniacs,
Croats, and Serbs) was necessary to ensure peace. This could explain,
without necessarily justifying, the absence of representatives of the other
communities (such as local Roma and Jewish communities) at the peace
negotiations and the participants’ preoccupation with effective equality
between the “constituent peoples” in the post-conflict society.

It is nevertheless the case that the Court is only competent ratione
temporis to examine the period after the ratification of the Convention and
Protocol No. 1 thereto by BiH. The Court does not need to decide whether
the upholding of the contested constitutional provisions after ratification of
the Convention could be said to serve a “legitimate aim”, as for the reasons
set out below, the maintenance of the system in any event does not satisfy
the requirement of proportionality.

To begin with, the Court observes significant positive developments in
BiH since the Dayton Agreement. It is true that progress might not always
have been consistent and challenges remain.*! It is nevertheless the case that
in 2005, the former parties to the conflict surrendered their control over the
armed forces and transformed them into a small, professional force; in 2006,

40 See Case ‘“relating to certain aspects of the laws on the use of languages in education in
Belgium”, cited above, § 10; Case of Thlimmenos v. Greece, App. No. 34369/97, 6 April
2000, § 44; Case of D.H. and Others, cited above, § 175;

41 E.g. see the latest progress report on BiH as a potential candidate for European Union
membership prepared by the European Commission and published on 14 October 2009,
SEC (2009)1338.
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BiH joined the North Atlantic Treaty Organization’s Partnership for Peace;
in 2008, it signed and ratified a Stabilisation and Association Agreement
with the European Union; in March 20009, it successfully amended the State
Constitution for the first time; and it has recently been elected a member of
the United Nations Security Council for a two-year term beginning on 1
January 2010. Furthermore, whereas the maintenance of an international
administration as an enforcement measure under Chapter VII of the United
Nations Charter implies that the situation in the region still constitutes a
“threat to international peace and security”, it appears that preparations for
the closure of that administration are under way.*?

In addition, while the Court agrees with the Government that there is
no requirement under the Convention to abandon totally the power-sharing
mechanisms peculiar to BiH and that the time may still not be ripe for a
political system that would be a simple reflection of majority rule, the
Opinions of the Venice Commission*® clearly demonstrate that there exist
mechanisms of power-sharing that do not automatically lead to the total
exclusion of representatives of the other communities. In this connection, it
is noted that the possibility of alternative means achieving the same end is
an important factor in this sphere.**

Lastly, by becoming a member of the Council of Europe in 2002 and
by ratifying the Convention and the Protocols thereto without reservations,
the respondent State has voluntarily agreed to meet the relevant standards. It
has specifically undertaken to ‘review within one year, with the assistance
of the European Commission for Democracy through Law (Venice
Commission), the electoral legislation in the light of Council of Europe
standards, and to revise it where necessary’. Likewise, by ratifying a
Stabilisation and Association Agreement with the European Union in 2008,
the respondent State committed itself to ‘amend[ing] electoral legislation
regarding members of the Bosnia and Herzegovina Presidency and House of
Peoples delegates to ensure full compliance with the European Convention

42 See a joint report by Mr. Javier Solana, the European Union’s High Representative for
Common Foreign and Security Policy, and Mr. Olli Rehn, European Union Commissioner
for Enlargement, on “EU’s Policy in Bosnia and Herzegovina: The Way Ahead” of
10 November 2008, and a report by the International Crisis Group on “Bosnia’s Incomplete
Transition: Between Dayton and Europe” of 9 March 2009.

43 See paragraph 22 above.

4 Case of Glor v. Switzerland, App. No. 13444/04, 30 April 2009, § 94.
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on Human Rights and the Council of Europe post-accession commitments’
within one to two years.*®

Thus, the Court concludes that the applicants’ continued ineligibility
to stand for election to the House of Peoples of BiH lacks an objective and
reasonable justification and has therefore breached Article 14 taken in
conjunction with Article 3 of Protocol No. 1.

(iii) The complaints under Article 3 of Protocol No. 1 taken alone or under
Article 1 of Protocol No. 12

Having regard to its finding in the preceding paragraph, the Court considers
that it is not necessary to examine separately whether there has also been a
violation of Article 3 of Protocol No. 1 taken alone or under Article 1 of
Protocol No. 12 as regards the House of Peoples.

(b) As Regards the Presidency of BiH
The applicants relied on Article 1 of Protocol No. 12 only.
(1) The applicability of Article 1 of Protocol No. 12

The Court notes that whereas Article 14 of the Convention prohibits
discrimination in the enjoyment of “the rights and freedoms set forth in [the]
Convention”, Article 1 of Protocol No. 12 extends the scope of protection to
“any right set forth by law”. It thus introduces a general prohibition of
discrimination.

The applicants contested constitutional provisions rendering them
ineligible to stand for election to the Presidency of BiH. Therefore, whether
or not elections to the Presidency fall within the scope of Article 3 of
Protocol No. 1, this complaint concerns a “right set forth by law”*’, which
makes Article 1 of Protocol No. 12 applicable. This has not been contested
before the Court.

(it) Compliance with Article 1 of Protocol No. 12

The notion of discrimination has been interpreted consistently in the Court’s
jurisprudence concerning Article 14 of the Convention. In particular, this
jurisprudence has made it clear that “discrimination” means treating
differently, without an objective and reasonable justification, persons in

45 See paragraph 25 above.

4 Case of Boskoski v. the former Yugoslav Republic of Macedonia, App. No. 11676/04, 2
September 2004.

47 See sections 1.4 and 4.19 of the Election Act 2001 — see paragraph 18 above.
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similar situations. The authors used the same term, “discrimination”, in
Article 1 of Protocol No. 12. Notwithstanding the difference in scope
between those provisions, the meaning of this term in Article 1 of Protocol
No. 12 was intended to be identical to that in Article 14.“® The Court does
not therefore see any reason to depart from the settled interpretation of
“discrimination”, noted above, in applying the same term under Article 1 of
Protocol No. 12.%°

The lack of a declaration of affiliation by the present applicants with a
“constituent people” also rendered them ineligible to stand for election to
the Presidency. An identical constitutional precondition has already been
found to amount to a discriminatory difference in treatment in breach of
Article 14 as regards the House of Peoples; moreover, the notions of
discrimination prohibited by Article 14 and by Article 1 of Protocol No. 12
are to be interpreted in the same manner. It follows that the constitutional
provisions that render the applicants ineligible for election to the Presidency
must also be considered discriminatory and a breach of Article 1 of Protocol
No. 12, the Court not considering that there is any pertinent distinction to be
drawn in this regard between the House of Peoples and the Presidency of
BiH.

Accordingly, and for the detailed reasons outlined in paragraphs 47-49
above in the context of Article 14, the Court finds that the impugned
precondition for eligibility for election to the Presidency constitutes a
violation of Article 1 of Protocol No. 12.

5.2. Case of Zornié v. Bosnia and Herzegovina®

The case originated in an application against BiH lodged with the Court
under Article 34 of the ECHR (the Convention) by a citizen of BiH, Ms.
Azra Zorni¢ (the applicant), on 19 December 2005.

The applicant was born in 1957 and lives in Sarajevo. She actively
participates in the political life of the country. Among other things, in 2002,
she stood as a candidate of the Social Democratic Party of BiH for election
to the parliament of one of the Entities. As the applicant does not declare

48 See paragraph 18 of the Explanatory Report to Protocol No. 12.

49 As regards the case-law of the United Nations Human Rights Committee on Article 26 of
the International Covenant on Civil and Political Rights, a provision similar — although not
identical — to Article 1 of Protocol No. 12 to the Convention, see. Case of N. Covenant on
Civil and Political Rights. CCPR Commentary, N.P. Engel Publishers, 2005, pp. 597-634.
%0 Case of Zornié¢ v. Bosnia and Herzegovina, App. No. 3681/06, 15 December 2014.
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affiliation with any of the “constituent people” (namely, Bosniacs, Croats,
and Serbs), but simply as a citizen of BiH, she is ineligible to stand for
election to the second chamber of the State parliament (the House of
Peoples) and to the collective Head of State (the Presidency).>!

(a) As Regards the House of Peoples of BiH

The applicant relied on Article 14 of the Convention taken in conjunction
with Article 3 of Protocol No. 1, Article 3 of Protocol No. 1 taken alone,
and Article 1 of Protocol No. 12. The Court will first examine this
complaint under the first-mentioned provisions. Furthermore, the test for
Article 14 and Avrticle 1 of Protocol No. 12 being the same®?, the Court finds
it appropriate to look at this complaint under Article 1 of Protocol No. 12 at
the same time.

The Court has already held in Sejdi¢ and Finci that elections to the
House of Peoples of BiH fall within the scope of Article 3 of Protocol No.
1.5 Accordingly, Article 14 of the Convention in conjunction with Article 3
of Protocol No. 1 is applicable in the present case.

The Court observes that in accordance with the Constitution, only
persons declaring affiliation with a “constituent people” (Bosniacs, Croats,
and Serbs) are entitled to run for the House of Peoples of BiH. The
applicant, who does not declare affiliation with a “constituent people”, but
declares herself as a citizen of BiH, is, consequently, excluded.>* The Court
considers, therefore, that the present case is identical to Sejdi¢ and Finci.
Although, unlike the applicants in that case, who were of Roma and Jewish
origin, respectively, the present applicant does not declare affiliation with
any particular group, she is also prevented from running for election to the
House of Peoples on the ground of her origin.

As regards the Government’s argument that the applicant could at any
time choose to affiliate with one of the “constituent people”, the Court
observes that the same could be said for members of minority groups, such
as the applicants in Sejdi¢ and Finci, or citizens without any ethnic
affiliation. As noted above, there are no objective criteria for one’s ethnic
affiliation (see paragraph 8 above). It depends solely on one’s own self-
classification. There may be different reasons for not declaring affiliation

51 Ribi¢i¢m, Begi¢ and Pavlovi¢, 2016.

52 See paragraph 27 above.

53 |bid., 88 40 and 41.

% See, mutatis mutandis, Sejdi¢ and Finci, cited above, § 45.
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with any particular group, such as, for example, intermarriage or mixed
parenthood or simply that the applicant wished to declare herself as a citizen
of BiH. While it is unclear what the present applicant’s reasons are, the
Court considers them in any case irrelevant. The applicant should not be
prevented from standing for elections for the House of Peoples on account
of her personal self-classification.

The Court reiterates that identical constitutional provisions have
already been found to amount to a discriminatory difference in treatment in
breach of Article 14 taken in conjunction with Article 3 of Protocol No. 1 in
Sejdi¢ and Finci.> Accordingly, and for the detailed reasons elaborated in
Sejdi¢ and Finci®, the Court concludes that there has been a violation of
Article 14 taken in conjunction with Article 3 of Protocol No. 1 and a
violation of Article 1 of Protocol No. 12 resulting from the applicant’s
continued ineligibility to stand for election to the House of Peoples of BiH.

Having regard to its finding in the preceding paragraphs, the Court
considers that it is not necessary to examine separately whether there has
also been a violation of Article 3 of Protocol No. 1 taken alone as regards
the House of Peoples.

(b) As Regards the Presidency of BiH

The applicant relied on Article 1 of Protocol No. 12 only. The Court has
already found this Article to be applicable to elections to the Presidency of
BiH in Sejdi¢ and Finci®'.

The lack of a declaration of affiliation by the present applicant with a
“constituent people” also renders her ineligible to stand for election to the
Presidency. An identical constitutional precondition has already been found
to amount to a discriminatory difference in treatment in breach of Article 14
taken in conjunction with Article 3 of Protocol No. 1 and Article 1 of
Protocol No. 12 as regards the House of Peoples (see paragraph 32 above);
moreover, the notions of discrimination prohibited by Article 14 and by
Article 1 of Protocol No. 12 are to be interpreted in the same manner (see
paragraph 27 above). In Sejdi¢ and Finci (ibid., 8 56), the Court has already
found that the constitutional provisions that rendered the applicants
ineligible for election to the Presidency were discriminatory and in breach

% 1bid., § 50.
% 88§ 47-49.
% 1bid. § 54.
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of Article 1 of Protocol No. 12. The Court does not see any reason to depart
from that jurisprudence in the present case.

There has accordingly been a violation of Article 1 of Protocol No. 12
as regards the present applicant’s ineligibility to stand for election to the
Presidency.

(1) Application of article 46 of the Convention
The Court finds it appropriate to consider the present case under Article 46
of the Convention, which provides, in so far as relevant:

1. The High Contracting Parties undertake to abide by the final
judgment of the Court in any case to which they are parties.
2. The final judgment of the Court shall be transmitted to the
Committee of Ministers, which shall supervise its execution.

The Court recalls that Article 46 of the Convention, as interpreted in
the light of Article 1, imposes on the respondent State a legal obligation to
implement, under the supervision of the Committee of Ministers,
appropriate general and/or individual measures to secure the right of the
applicant that the Court found to be violated. Such measures must also be
taken in respect of other persons in the applicant’s position, notably by
solving the problems that have led to the Court’s findings.®

The Court further recalls its finding in Sejdi¢ and Finci that
constitutional provisions that rendered the applicant’s ineligible to stand for
elections to the House of Peoples and to the Presidency of BiH amounted to
a discriminatory difference in treatment in breach of Article 14 taken in
conjunction with Article 3 of Protocol No. 1 and Article 1 of Protocol No.
12. It emphasises that the finding of a violation in the present case was the
direct result of the failure of the authorities of the respondent State to
introduce measures to ensure compliance with the judgment in Sejdi¢ and
Finci. The failure of the respondent State to introduce constitutional and
legislative proposals to put an end to the current incompatibility of the

58 See: Case of Scozzari and Giunta v. Italy, App. Nos. 39221/98 and 41963/98, 13 July
2000, § 249; Case of Karanovi¢ v. Bosnia and Herzegovina, App. No. 39462/03, 20
November 2007; Case of Coli¢ and Others v. Bosnia and Herzegovina, App. No. 1218/07,
10 November 2009; Case of Burdov v. Russia, App. No. 33509/04, § 125; Case of Greens
and M.T. v. the United Kingdom, App. Nos. 60041/08 and 60054/08, 23 November 2010, §
106.
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Constitution and the electoral law with Article 14, Article 3 of Protocol No.
1, and Article 1 of Protocol No. 12 is not only an aggravating factor as
regards the State’s responsibility under the Convention for an existing or
past state of affairs, but also represents a threat to the future effectiveness of
the Convention machinery.>®

Pursuant to Article 46 § 2, Sejdi¢ and Finci is currently under the
supervision of the Committee of Ministers, which has regularly examined
domestic developments and sought a speedy end to the prevailing situation
of non-compliance. It has always considered that several amendments to the
Constitution of BiH and its electoral legislation should be adopted for the
execution of this judgment. The Committee of Ministers adopted three
interim resolutions urging the authorities of BiH to take all the necessary
steps for the full execution of that judgment by adopting necessary measures
aimed at eliminating discrimination against those who are not affiliated with
a constituent people in standing for election to the House of Peoples and the
Presidency of BiH and to bring its constitution and electoral legislation in
conformity with the Convention requirements without any further.®® In its
third resolution in particular, the Committee of Ministers called upon the
respondent State, to ensure that the constitutional and legislative framework
is immediately brought in line with the Convention requirements so that the
elections in October 2014 are held without any discrimination against those
citizens who are not affiliated with any of the ‘constituent peoples’.®

In light of the lengthy delay that has already occurred, the Court, like
the Committee of Ministers, is anxious to encourage the speediest and most
effective resolution of the situation in a manner that complies with the
Convention’s guarantees.®?

In Sejdi¢ and Finci, the Court observed that when the impugned
constitutional provisions were put in place, a very fragile ceasefire was in
effect on the ground and that the provisions were designed to end a brutal
conflict marked by genocide and “ethnic cleansing”. The nature of the
conflict was such that the approval of the “constituent peoples” was

%9 Case of Greens and M.T. v. the United Kingdom, App. Nos. 60041/08 and 60054/08, 23
November 2010.

0 See paragraph 12 above; see also Resolutions nos. 1701(2010), 1725(2010) and
1855(2012) and Recommendation No. 2025(2013) of the Parliamentary Assembly of the
Council of Europe.

61 See paragraph 12 above.

62 Case of Greens and M.T. v. the United Kingdom, App. Nos. 60041/08 and 60054/08, 23
November 2010, § 112.
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necessary to ensure peace (ibid.). However, now, more than eighteen years
after the end of the tragic conflict, there could no longer be any reason for
the maintenance of the contested constitutional provisions. The Court
expects that democratic arrangements will be made without further delay. In
view of the need to ensure effective political democracy, the Court
considers that the time has come for a political system that will provide
every citizen of BiH with the right to stand for elections to the Presidency
and the House of Peoples of BiH without discrimination based on ethnic
affiliation and without granting special rights for constituent people to the
exclusion of minorities or citizens of BiH.

5.3. Case of Pilav v. Bosnia and Herzegovina®

The applicant, llijaz Pilav, is a citizen of BiH who was born in 1964 and
lives in Srebrenica, in the RS (one of the two constituent entities of BiH).
Mr. Pilav declares himself as Bosniac, one of the country’s “constituent
peoples”. He is a member of the Party for BiH and has held several elected
and appointed political positions in the RS. In 2006, Mr. Pilav submitted his
candidacy for the elections to the Presidency of BiH. The Central Election
Commission rejected it on the grounds that he declared his affiliation with
Bosniacs, whereas, pursuant to the Constitution and the Election Act, the
presidential candidate from the RS had to be a Serb. Mr. Pilav’s appeal
against that decision was rejected and, in September 2006, the
Constitutional Court of BiH rejected his constitutional appeal. In 2010, Mr.
Pilav again submitted his candidacy, which was again rejected.

The Court observed that in accordance with the Constitution of BiH,
only persons declaring affiliation with a “constituent people” were entitled
to stand for election to the Presidency, which consisted of three members:
one Bosniac and one Croat, each directly elected from the Federation of
BiH, and one Serb directly elected from the RS. Mr. Pilav, a Bosniac living
in the RS was as a result excluded. The Court had already found a similar
constitutional precondition to amount to a discriminatory difference in
treatment, in breach of Article 1 of Protocol No. 12, in the case of Sejdic¢
and Finci, which concerned the inability of the applicants, of Roma and
Jewish origin, respectively, to stand for election to the Presidency. While
Mr. Pilav, as being affiliated with one of the “constituent people”, had a
constitutional right — unlike the applicants in Sejdi¢ and Finci — to
participate in elections to the Presidency, he would be required to leave his

83 Case of Pilav v. Bosnia and Herzegovina, App. No. 41939/07, 9 September 2016.
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home and move to the Federation of BiH to effectively exercise this right. In
other cases, the Court had found that a residence requirement was not
disproportionate or irreconcilable with the underlying purpose of the right to
free elections under Article 3 of Protocol No. 1 to the Convention. However,
unlike the applicants in those cases, who did not have permanent residence
in the State where they wished to stand for elections and therefore did not
satisfy the residence requirement, Mr. Pilav lived in BiH. The Court noted
that the Presidency of BiH was a political body of the State and not of one
of the two constituent entities. Its policy and decisions affected all citizens
of BiH, whether they lived in the Federation, the RS, or Brcko District.
Therefore, although Mr. Pilav was involved in political life in the RS, he
was also clearly concerned with the political activity of the collective Head
of State. The Court took account of an objection of the Government of BiH
to the effect that Mr. Pilav could not claim to be a victim of discrimination
as the residence requirement concerned in his case applied equally to all the
“constituent peoples”. However, Mr. Pilav complained that he was treated
differently from Serbs living in the RS. As regards the Government’s
argument that that difference in treatment was justified by the need to
maintain peace and facilitate a dialogue between different ethnic groups, the
Court recalled that it had already addressed that justification in the case of
Sejdi¢ and Finci. It had held in particular that, while it was not necessary to
abandon the power-sharing mechanisms peculiar to BiH, there existed
power-sharing mechanisms that did not automatically lead to the total
exclusion of representatives of the other communities. Notwithstanding the
differences with the case of Sejdi¢ and Finci, the Court considered that Mr.
Pilav’s exclusion from election to the Presidency as a result of the residence
requirement in question was based on a combination of ethnic origin and
place of residence, both grounds of distinction falling within the scope of
Article 1 of Protocol No. 12. That exclusion as such amounted to a
discriminatory treatment in breach of Article 1 of Protocol No. 12. In view
of that conclusion, the Court considered that it was not necessary to examine
separately whether there had also been a violation of Article 1 of Protocol
No. 12 as regards Mr. Pilav’s complaint that he was unable to vote for a
member of his own ethnic community to the Presidency.
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5.4. Case of Kovacevi¢ v. Bosnia and Herzegovina®

The applicant was born in 1972 and lives in Sarajevo. On 7 March 2023, he
was granted leave to present his own case in the proceedings before the
Court under Rule 36 8§ 2 in fine of the Rules of Court. The Constitution of
BiH (“the Constitution”) is an annex to the 1995 General Framework
Agreement for Peace in BiH (“the Dayton Agreement”), initialled at Dayton
on 21 November 1995 and signed in Paris on 14 December 1995. In
accordance with the Constitution, BiH consists of two Entities — the
Federation of BiH (“the Federation”) and the RS (see Article I § 3 of the
Constitution) — and the Br¢ko District in the joint ownership (condominium)
of the two Entities.®® The Constitution makes a distinction between
“constituent peoples” (Bosniacs, Croats, and Serbs) and “Others and citizens
of BiH” (members of ethnic minorities and those who do not declare
affiliation with any particular ethnic group because of intermarriage, mixed
parenthood, or other reasons). At the State level, power-sharing
arrangements were introduced, such as a vital interest veto, an Entity veto, a
bicameral system (with a House of Peoples — the second chamber of the
State Parliament — composed of five Bosnhiacs and the same number of
Croats from the Federation and five Serbs from the RS) and a collective
Head of State — the Presidency — comprising three members: a Bosniac and
a Croat from the Federation and a Serb from the RS.%® Those arrangements
make it impossible to adopt decisions against the will of the representatives
of any “constituent people”.%’

Only persons declaring affiliation with a “constituent people” are thus
entitled to run for the House of Peoples and the Presidency. Moreover, only
the voters residing in the RS may participate in the election of Serb
members of the House of Peoples (through indirect elections) and the
Presidency (through direct elections), whereas only the voters residing in the
Federation may participate in the election of Bosniac and Croat members of
those institutions. By contrast, no ethnic requirements apply in elections to
the House of Representatives (the first chamber of the State Parliament).

The constitutional provisions pertaining to the ethnic privileges for the
“constituent peoples” were not included in the Agreed Basic Principles that
constituted the basic outline for what the future Dayton Agreement would

84 Case of Kovacevié¢ v. Bosnia and Herzegovina, App. No. 43651/22, 29 August 2023.
6 See Article VI § 4 of the Constitution, as amended in 2009.

% See Articles 1V and V of the Constitution, quoted in paragraphs 12 and 13 below.

67 For more information, see paragraph 25 below.
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contain.®® Reportedly, the international mediators reluctantly accepted these
arrangements at a later stage because of strong demands to this effect from
some of the parties to the conflict.®® Fully aware that these arrangements
were most probably conflicting with human rights, the international
mediators considered it to be especially important to make the Constitution
a dynamic instrument and provide for their possible phasing out. Article Il §
2 of the Constitution, providing that the rights and freedoms set forth in the
Convention and its Protocols had “priority over all other law” (for the full
text, see paragraph 10 below), was therefore inserted.”

The applicant is a political scientist and a political adviser to a
member of the Presidency of BiH. It would appear that he does not declare
affiliation with any “constituent people” or with any other ethnic group.
Sarajevo, where he lives, is situated in the Federation. The latest legislative
and presidential elections at the State level took place in 2022. The applicant
complained that because of the combination of the territorial and ethnic
requirements mentioned above, he had been unable to vote for the
candidates of his choice in those elections. He alleged that the candidates
best representing his political views were not from the “right” Entity and/or
of the “right” ethnic origin. The applicant did not indicate whether he had
nevertheless voted for other candidates.

5.4.2. The Court’s assessment

(a) General Principles
The Court reiterates that despite the difference in scope between those
provisions, the meaning of “discrimination” in Article 1 of Protocol No. 12
was intended to be identical to that in Article 14 of the Convention.”* It
therefore sees no reason to depart from the settled interpretation of
“discrimination”, as developed in the case-law concerning Article 14, in
applying the same term under Article 1 of Protocol No. 12.

In order for an issue to arise under Article 14 of the Convention, there
must be a difference in the treatment of persons in analogous, or relevantly

%8 See paragraphs 6.1 and 6.2 of the Further Agreed Basic Principles of 26 September 1995.
69 See: Nystuen, 2005, p. 192 and pp. 240-41; O’Brien, 2005, p. 105.

0 Nystuen, 2005, p. 100.

1 Sejdi¢ and Finci, cited above, § 55.



Protection of Human Rights ... Bosnia and Herzegovina 315

similar, situations.”> However, only differences in treatment based on a
personal characteristic (or “status”) by which persons or groups of persons
are distinguishable from each other are capable of triggering the application
of this provision. The words “other status” in the text of Article 14 have
generally been given a wide meaning,”® and their interpretation has not been
limited to characteristics that are personal in the sense that they are innate
or.”* The Court has previously recognised that the “place of residence
constitutes an aspect of personal status for the purposes of Article 14” and
can trigger the protection of that Article.”™

A difference in the treatment of persons in analogous or relevantly
similar situations will be deemed discriminatory only if it has no objective
and reasonable justification — in other words, if it does not pursue a
“legitimate aim” or if there is not a ‘“reasonable relationship of
proportionality between the means employed and the aim sought to be
realised”’®. The scope of a Contracting Party’s margin of appreciation in
this sphere will vary according to the circumstances, the subject matter, and
the background.

Discrimination on account of a person’s ethnic origin is a form of
racial discrimination. Racial discrimination is a particularly egregious kind
of discrimination and, in view of its perilous consequences, requires from
the authority’s special vigilance and a vigorous reaction. It is for this reason
that the authorities must use all available means to combat racism, thereby
reinforcing democracy’s vision of a society in which diversity is not
perceived as a threat but as a source of enrichment.””

In this context, where a difference in treatment is based on race or
ethnicity, the notion of objective and reasonable justification must be
interpreted as strictly as possible.”® The Court has also held that no
difference in treatment that is based exclusively or to a decisive extent on a

72 See, for instance, Case of Molla Sali v. Greece, App. No. 20452/14, 19 December 2018,
§ 133.

3 See Case of Khamtokhu and Aksenchik v. Russia, App. Nos. 60367/08 and 961/11, 24
January 2017; Case of Carson and Others v. the United Kingdom, App. No. 42184/05, 4
November 2008, § 70.

4 See Case of Clift v. the United Kingdom, App. No. 7205/07, 13 July 2010, 8§ 56-59.

7> See Case of Carson and Others, cited above, §§ 70-71.

76 See, among many authorities, Molla Sali, cited above, § 135.

" See Case of Sejdié and Finci, cited above, § 43, with further references.

8 See Case of D.H. and Others v. the Czech Republic, App. No. 57325/00, 13 November
2007, § 196.
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person’s ethnic origin is capable of being objectively justified in a
contemporary democratic society built on the principles of pluralism and
respect for different cultures.”® That said, Article 14 does not prohibit
Contracting Parties from treating groups differently to correct “factual
inequalities” between them. Indeed, in certain circumstances, a failure to
attempt to correct inequality through different treatment may, without an
objective and reasonable justification, give rise to a breach of that Article.®

(b) Application of the Above Principles in the Present Case

The Court notes that the House of Peoples (the second chamber of the State
Parliament) comprises fifteen delegates: five Bosniacs and five Croats from
the Federation and five Serbs from the RS.8!

First, to indirectly participate in the election of Bosniac and Croat
delegates to the House of Peoples of the Parliamentary Assembly of BiH,
the applicant must vote for persons who declare affiliation with Bosniacs
and Croats in elections for his cantonal assembly (the Assembly of the
Sarajevo Canton) because only the Bosniac and Croat caucuses of that
Assembly elect Bosniac and Croat delegates to the House of Peoples of the
Parliament of the Federation, who, in turn, elect Bosniac and Croat
delegates to the House of Peoples of the Parliamentary Assembly of BiH.%
Second, it follows from the combination of the relevant territorial and ethnic
requirements that the applicant, as a resident of the Federation, cannot
participate in the election of Serb delegates to the House of Peoples of the
Parliamentary Assembly of BiH. The Government’s argument that the
applicant could always change his permanent residence is not convincing
because a false declaration of permanent residence is an offence, subject to a
fine of up to 300 convertible marks.®® Moreover, social benefits are strictly
linked to place of residence and are not the same in different parts of the
country.34 Accordingly, the applicant is treated differently than persons from

" 1bid. § 176.

8 See Case “relating to certain aspects of the laws on the use of languages in education in
Belgium” (merits), 23 July 1968, § 10, Series A no. 6; Case of Thlimmenos v. Greece, App.
No. 34369/97, 6 April 2000, § 44; Case of D.H. and Others, cited above, § 175; and Case
of Sejdi¢ and Finci, cited above, § 44.

81 See Article 1V § 1 of the Constitution, quoted in paragraph 12 above.

8 See Article IV § 1 (a) of the Constitution, quoted in paragraph 12 above.

8 See paragraph 20 above.

8 See, mutatis mutandis, Case of Pilav v. Bosnia and Herzegovina, App. No. 41939/07, 9
June 2016, 88 34, 43, 45, in which the Court rejected a similar argument, and, for
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the Federation who declare affiliation with Bosniacs and Croats and persons
from the RS who declare affiliation with Serbs.

The Court is aware of the historical context, notably that the
above-mentioned arrangements were designed to end a brutal conflict
marked by genocide and “ethnic cleansing”. The nature of the conflict was
such that the approval of the “constituent peoples” was necessary to ensure
peace. It is therefore conceivable that the existence of a second chamber,
composed of representatives of the “constituent peoples” only, would have
been acceptable in the special case of BiH, had the powers of the House of
Peoples been limited to the precisely, narrowly, and strictly defined vital
national interests veto of the “constituent peoples.®> However, the House of
Peoples is currently a chamber with full legislative powers. Article IV § 3
(c) of the Constitution specifically provides that all legislation requires the
approval of both chambers. That being the case, it is of utmost importance
that all segments of society should be represented in the House of Peoples.

It must be emphasised in this connection that in addition to excluding
certain citizens from the House of Peoples on the grounds of their ethnicity,
the current arrangements render ethnic considerations and/or representation
more relevant than political, economic, social, philosophical, and other
considerations and/or representation and thus amplify ethnic divisions in the
country and undermine the democratic character of elections.®

The Government asserted that the time was still not ripe for a political
system that would be a simple reflection of majority rule.®” The Court has
already examined and dismissed that argument in, inter alia, Sejdi¢ and
Finci,®8 in which it held in particular:8®

illustrative purposes; Case of Pudari¢ v. Bosnia and Herzegovina, App. No. 55799/18, 8
December 2020, 8 26.

8 See, for instance, the Venice Commission’s analysis and proposals in paragraphs 25 and
27 above.

8 See, mutatis mutandis, Case of Bakirdzi and E.C. v. Hungary, App. Nos. 49636/14 and
65678/14, 10 November 2022 § 63 in which the Court held under Article 3 of Protocol No.
1 taken in conjunction with Article 14 of the Convention that the right to vote encompassed
the opportunity for voters to choose candidates or party lists that best reflected their
political views, and that election regulations should not require voters to espouse political
positions that they did not support; see also the submission of the Commissioner for Human
Rights, quoted in paragraph 23 above.

87 See paragraph 46 above.

8 Cited above, §§ 47-49.

% |bid., § 48.
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... while the Court agrees with the Government that there is no
requirement under the Convention to abandon totally the power-
sharing mechanisms peculiar to Bosnia and Herzegovina and that
the time may still not be ripe for a political system which would
be a simple reflection of majority rule, the Opinions of the
Venice Commission ... clearly demonstrate that there exist
mechanisms of power-sharing which do not automatically lead to
the total exclusion of representatives of the other communities.
In this connection, it is noted that the possibility of alternative
means achieving the same end is an important factor in this
sphere.®

Moreover, in Zornié, the Court noted:

In Sejdi¢ and Finci the Court observed that when the impugned
constitutional provisions were put in place a very fragile
ceasefire was in effect on the ground and that the provisions
were designed to end a brutal conflict marked by genocide and
‘ethnic cleansing’. The nature of the conflict was such that the
approval of the ‘constituent peoples’ was necessary to ensure
peace. However, now, more than eighteen years after the end of
the tragic conflict, there could no longer be any reason for the
maintenance of the contested constitutional provisions. The
Court expects that democratic arrangements will be made
without further delay. In view of the need to ensure effective
political democracy, the Court considers that the time has come
for a political system which will provide every citizen of
Bosnia and Herzegovina with the right to stand for elections to
the Presidency and the House of Peoples of Bosnia and
Herzegovina without discrimination based on ethnic affiliation
and without granting special rights for constituent people to the
exclusion of minorities or citizens of Bosnia and Herzegovina.

% See Case of Glor v. Switzerland, App. No. 13444/04, 06 November 2009, § 94.
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The Court sees no reason to depart from that case-law.”* Indeed, a
reform of the electoral system is an outstanding post-accession obligation of
BiH.

The Court notes that the Government referred to Mathieu-Mohin and
Clerfayt v. Belgium, in which the Court found no breach of Article 3 of
Protocol No. 1 taken either alone or in conjunction with Article 14 of the
Convention. However, the Constitutional Court held that the situation
examined in that case was significantly different from the domestic electoral
system based on the concept of the “constituent peoples”.%? The Court sees
no reason to disagree with the finding of that court.

Lastly, although the Convention does not prohibit Contracting Parties
from treating groups differently to correct “factual inequalities” between
them®3, none of the “constituent peoples” is in the factual position of an
endangered minority that must preserve its existence. On the contrary, the
“constituent peoples” clearly enjoy a privileged position in the current
political system.

There has accordingly been a breach of Article 1 of Protocol No. 12.
In view of this conclusion, it is not necessary to examine separately either
the admissibility or the merits of this same complaint under Article 14 of the
Convention taken in conjunction with Article 3 of Protocol No. 1.

At the time of writing the paper, the judgment of the Grand Chamber
had not been made publicly available. On 25 June 2025, the European Court
of Human Rights delivered the operative provisions (conclusions) of its
judgment in the case Kovacevi¢ v. Bosnia and Herzegovina.%* The case
concerned the applicant's allegation that the requirements applicable to
elections for the House of Peoples of the Parliamentary Assembly and for
the Presidency of BiH are discriminatory against him and prevented him
from voting for candidates of his choice in those elections in 2022. The
Court upheld the Government’s objection to the admissibility of the
application on the grounds that the applicant had abused the right of
application within the meaning of Article 35 § 3 (a) of the ECHR, and that
he lacked victim status under Article 14 of the Convention, in conjunction

%1 See also the decision of the Committee of Ministers of the Council of Europe, quoted in
paragraph 22 above, and the submission of the Commissioner for Human Rights, quoted in
paragraph 23 above, according to which the current system, based on ethnic discrimination,
impedes social cohesion, reconciliation, and progress.

92 See paragraph 15 above.

93 See the case-law quoted in paragraph 52 above.

% Case of Kovacevié v. Bosnia and Herzegovina, App. No. 43651/22, 29 August 2023.
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with Article 3 of Protocol No. 1 to the Convention, and Article 1 of Protocol
No. 12.

6. Conclusion

By introducing the principle of the ECHR having priority over every right,
Annex 4 — the Constitution of BiH — should have been fundamentally
transformed, such that instead of the three “constituent peoples” and their
“vital national interests”, an individual — a citizen, is introduced as the basis
and goal of the state in accordance with the old maxim that every right is
created for the benefit of human beings (Hominum causa omne ius
constitutum est).

The Constitution of BiH, or Annex 4 of the Dayton Agreement, if
viewed beyond the provision on the mandatory application of the ECHR,
cannot in any way belong to the positive democratic constitutional tradition
of Europe. Rather, it would fall into the category of extremely
undemocratic, possibly totalitarian systems, such as those Europe has
known throughout its history, precisely because the three ‘“constituent
peoples” rather than a human being are the purpose of the constitution and
the state founded by that constitution. If the three constituent peoples are
everything, and the citizen and the democratic state are nothing, then in a
certain sense, it is still a constitution that does not follow the tradition of the
democratic countries of Europe, which is given in the ECHR Preamble.

Harmonisation of the Constitution of BiH with the ECHR certainly
implies the need for the urgent addressal of several discriminatory
constitutional provisions, which has already been discussed. However, the
Constitution of BiH includes numerous other inconsistencies, gaps, and
contradictions in the text of the Constitution itself, which also need to be
overcome in the process of harmonising the Constitution of BiH with the
ECHR. It is especially important to respond to the numerous positive
obligations the state of BiH accepted by ratifying the ECHR with the aim of
ensuring the protection of human rights and fundamental freedoms of
individuals under its jurisdiction. The realisation of this type of obligation
requires more than the abrogation action of the state, as is the case with
discrimination provisions. It requires a certain creative engagement so as to
equip the state for the consistent and full application of the ECHR, as well
as all the obligations arising from it. In this regard, it would be particularly
important to structure the organisation of judicial bodies in a modern way to
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ensure the individual's right to an effective legal remedy. This would also
mean completing the principle of separation of powers that serve as the
basis for the functioning of the modern state. What is particularly striking
here is the need to integrate the judiciary in a modern way and re-introduce
a supreme court that will ensure the equal position of all individuals
according to the law, justice, and the state.

However, the fact that the rights of constituent peoples lead to
discrimination against citizens of BiH who do not belong to this category
cannot be ignored. In addition, it should be emphasised that the exercise of
the right to constituency at the state level is significantly limited. Thus,
Serbs from the federation of BiH and Bosniacs and Croats from the RS
cannot be elected or vote for their national representative in the Presidency
of BiH and the House of Peoples of the Parliamentary Assembly of BiH.
Thus, according to some estimates, almost one third of the citizens of BiH
are excluded from the electoral process for the aforementioned state
authorities, which directly violates international democratic standards on the
active and passive voting rights of citizens, which also, in accordance with
the General Framework Agreement for Peace in BiH, represent an integral
part of the constitutional system of BiH. The key issue is to find a
constitutional model in which the civil concept shall not be threatened by
collective national rights and vice versa. In this regard, the realisation of the
sovereignty of the citizens of BiH, as well as the constituency of Bosniacs,
Serbs, and Croats, must be ensured by the consistent realisation of their
political rights, primarily through active and passive voting rights. The
negation of the importance of the citizen of BiH, regardless of their
“collective belonging”, cannot lead to the construction and preservation of a
stable and prosperous BiH society.

In conclusion, it can be stated that the actual application of the ECHR
as a document with a supra-constitutional character in BiH would be a big
step forward in the creation of a democratic state of BiH, capable of
fulfilling all the functions of a modern state. At the same time, it would also
mark considerable progress towards the increased security of BiH, which is
a necessary condition for fulfilling its role in the protection of human rights
as well as all other obligations in the creation of a modern economy and
promotion of technology, democracy, and human rights.
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ABSTRACT: Bulgaria’s accession to the Council of Europe in 1992 was a
pivotal moment in the reaffirmation of constitutional democracy, the rule of
law, and the protection of human rights in the country, following the
collapse of the communist regime. The 1991 Constitution established a
comprehensive framework of fundamental rights for citizens, aligning with
the European Convention on Human Rights. However, it was the ECHR’s
framework and the progressive jurisprudence of the Strasbourg Court —
renowned for its broad interpretation — that significantly bolstered human
rights protections and advanced the Bulgarian legal system.

Despite facing challenges related to contentious issues and the
prolonged non-implementation of various European Court of Human Rights
rulings against Bulgaria for over a decade, the Convention has profoundly
influenced the nation’s legal landscape. Over time, the rights enshrined in
the Convention have prompted nuanced changes in legal and policy
outcomes, fostering a more rights-oriented approach in legislation and
judicial decisions. This shift has contributed to a culture of governmental
accountability and respect for individual rights. Nevertheless, progress has
been hindered by societal attitudes, political resistance, and gaps in legal
scholarship and education.

Today, the ECtHR serves as a crucial and independent authority on
fundamental rights in Bulgaria, establishing standards for rights protection,
adjudicating individual cases, and highlighting systemic deficiencies in
Bulgarian legislation and practices. The country continues to struggle with
implementation issues concerning contentious human rights matters,
including privacy rights related to secret surveillance, voting rights for
prisoners, LGBTQI rights, the rights of incapacitated persons, and the rights
of the Macedonian minority. Tensions have also emerged between the
ECtHR’s jurisprudence and the rulings of the Constitutional Court,
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particularly regarding the unconstitutionality of the Istanbul Convention.
This discord has led to a growing disconnection between Bulgarian
jurisprudence and supranational legal standards.

KEYWORDS: Bulgaria, implementation of the ECHR, systemic
deficiencies, tensions between national courts and ECtHR.

1. Introduction

After World War 11, Bulgaria aligned with the Soviet Union, adopting a
totalitarian regime that claimed to champion superior human rights while
suppressing genuine freedoms. During the Cold War, both the Eastern and
Western blocs used human rights for propaganda, with Bulgaria promoting a
narrative that socialist states provided true rights, contrasting with the
alleged superficial liberties of the West. The socialist doctrine regarded
international and domestic law as two independent legal orders without
primacy for either system,! leading to ambiguities in the application of
international law, especially concerning human rights. The position of the
individual was determined by domestic law, not by international law,? and
international human rights norms did not provide direct rights to
individuals.®

After the collapse of the communist regime and adoption of the new
democratic Constitution of the Republic of Bulgaria in 1991, human rights
assumed renewed importance as a cornerstone for establishing the rule of
law. A new principle regarding the relationship between international and
domestic law was introduced in Article 5, paragraph 4, of the Constitution,
stipulating that all ratified, promulgated, and enforced international
instruments were incorporated into domestic law, taking precedence over
parliamentary legislation. Furthermore, the Constitution emphasised the
significance of international human rights treaties by empowering the
Constitutional Court to evaluate the compatibility of national laws with
generally recognised international norms and treaties to which Bulgaria is a
party.

Integrating self-executing international norms into the domestic legal
framework represented a significant paradigm shift in Bulgaria’s approach

! Panoitnos, [Radoynov] 1971, p. 72.
2 Przetacznik, 1971, p. 269.
3 Bexunos [Vekilov] et al., 1982, p. 266.
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to human rights, marking a new era in their protection, especially following
the country’s ratification of the European Convention on Human Rights

(ECHR).

2. Council of Europe Human Rights Treaties Signed and Ratified by

Bulgaria
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Bulgaria became a member of the Council of Europe on 7 May 1992, and
has since signed and/or ratified several Council of Europe human rights
treaties, as outlined in the table below.

Table 1 Council of Europe Human Rights Treaties signed and ratified by

Bulgaria
Council of Europe Bulgaria’s Bulgaria’s Entry Into
Human Rights Signature Ratification Force for
Treaties Bulgaria
1950 Convention for | 7 May 1992 7 Sept 1992 | 7 Sept 1992
the  Protection  of
Human Rights and 4 Nov 2000 4 Nov 2000
Fundamental Freedoms | 3 Nov 1993 29 Sept 1999 | 1 Oct 1999
(ECHR) and Protocol | 7 May 1999 4 Nov 2000 1 Feb 2001
Nos.1, 2, 3,5,and 8 3 Nov 1993 3 Nov 1994 1 Nov 1998
e Protocol No. 4 |11 May 1994
(free movement, 13 Feb 2003 1 July 2003
expulsion, etc.) | 21 Nov 2002
e Protocol No. 6 17 Nov 2005 1 June 2010
(restriction  of | 23 Sept 2005
death penalty) 11 Jan 2016 1 Aug 2021
e Protocol No. 7 |5 Nov 2013

(free movement,
expulsion, etc.)
e Protocol No. 11
(restructuring
the control
machinery)*

4 Protocol No. 11 introduced significant modifications to enhance the efficiency of the
control system, thereby improving access to the ECtHR. Prior to this protocol, states had
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Protocol No. 13
(complete
abolition of
death penalty)
Protocol No. 14
(amending  the
control system)
Protocol No. 15
(amending  the
convention,
including
reference to the
principle of
subsidiarity and
the doctrine of
margin of
appreciation in
the  preamble,
shortening  the
time limits of
the application
to the ECtHR,
etc.)

1981
the

to

Data

Convention for
Protection of

Individuals with regard

Automatic

Processing of Personal

2 June 1998

2 June 2010
10 Oct 2018

18 Sept 2002

8 July 2010
10 Dec 2019

1 Jan 2003

1 Nov 2010

the option to ratify the Convention without acknowledging the jurisdiction of the Court.
Complaints were initially reviewed by the Commission, which determined their
admissibility and sought amicable resolutions. If no settlement was reached, the
Commission would compile a report and could refer the case to the European Court of
Human Rights. Protocol No. 11 allowed for direct applications to the Court and made its
jurisdiction compulsory. Furthermore, this protocol restructured the Court into a full-time
institution. By the time Bulgaria joined the Council of Europe, it was evident that there was
no necessity for the country to sign or ratify Protocol Nos. 9 and 10, as these protocols had
become obsolete following the implementation of Protocol No. 11 on 1 November 1998.
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e 2001 Additional
Protocol
(regarding
supervisory
authorities and
transborder data
flows)

e 2018 Protocol
amending  the
Convention

1987 European
Convention for the
Prevention of Torture
and Inhuman or
Degrading Treatment or
Punishment

30 Sep 1993

3 May 1994

1 Sept 1994

1992 European
Convention on the
Protection  of  the
Archaeological

Heritage

16 Jan 1992

2 June 1993

25 May
1995

1995 Framework
Convention for the
Protection of National
Minorities

9 Oct 1997

7 May 1999

1 Sept 1999

1996 European Social
Charter (revised)

21 Sep 1998

7 June 2000

1 Aug 2000

1997 Convention for
the  Protection  of
Human Rights and
Dignity of the Human
Being with regard to the
Application of Biology
and Medicine
(Convention on Human
Rights and
Biomedicine)

e 2002 Additional

31 May 2001

23 Sept 2005

23 Sept 2005

23 Apr 2003

30 Oct 2006

30 Oct 2006

1 Aug 2003

1 Feb 2007

1 Sept 2007
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Protocol
(concerning
Transplantation
of Organs and
Tissues of
Human Origin)
e 2005 Additional
Protocol
(concerning
Biomedical
Research)
2003 Convention on | 15 May 2003
Contact Concerning
Children
2005 Council of Europe | 22 Nov 2006 | 17 Apr 2007 1 Feb 2008
Convention on Action
against Trafficking in
Human Beings
2007 Council of Europe | 25 Oct 2007 15 Dec 2011 1 Apr 2012
Convention on the
Protection of Children

against Sexual

Exploitation and Sexual

Abuse

2011 Council of Europe | 21 Apr 2016
Convention on

preventing and

combating violence
against women and
domestic violence
(Istanbul Convention)

Source: Author’s own edition.

Bulgaria has yet to sign and ratify the following Council of Europe
instruments: 1992 European Charter for Regional or Minority Languages,
1992 Convention on the Participation of Foreigners in Public Life at the
Local Level, Protocol Nos. 12 and 16 to the Convention for the Protection
of Human Rights and Fundamental Freedoms, Additional Protocol to the


https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=177
https://www.coe.int/en/web/conventions/full-list?module=treaty-detail&treatynum=177
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Convention on Human Rights and Biomedicine concerning Genetic Testing
for Health Purposes, 2006 European Convention on the Exercise of
Children’s Rights, and 2008 European Convention on the Adoption of
Children (revised).

The Istanbul Convention became a highly divisive political issue in
Bulgaria in the process of its ratification, with the ultra-nationalist party
“United Patriots” and the Bulgarian Socialist Party framing it as a gateway
to recognising a “third gender” and legalising same-sex marriages.
Consequently, 75 Members of Parliament submitted the Convention for
preliminary constitutional review, leading the Constitutional Court to rule it
unconstitutional, citing the terms “gender” and “gender identity” as
ambiguous and unacceptable.® In its decision, the Constitutional Court
departed from its prior practice of cautiously interpreting rights by strictly
adhering to the text of the Constitution, instead adopting an ideologically
driven activist stance in defence of “traditional values”.” Political and
academic debates surrounding the Istanbul Convention persist across
various humanitarian fields, including linguistics, media, and more.®
However, legal scholars in Bulgaria seldom engage® with this highly
controversial topic, as it would require them to critique the rulings of the
Constitutional Court.

3. Bulgaria’s Accession to the Council of Europe

In August 1949, during the inaugural session of the Consultative Assembly
of the Council of Europe,® parliamentarians from the founding Member
States! debated on how to reconstruct Europe. Amid these discussions, they
decided to reserve several empty seats as a symbolic gesture to those

% Mapuega and Craiikosa, [Marcheva and Staykova] 2024.

® Decision No. 13, issued on 27 July 2018 by the Constitutional Court of the Republic of
Bulgaria in Case No. 3/2018.

" Smilova, 2020.

8 Slavova, 2022; Kovacheva, 2023.

® Mapuesa, [Marcheva] 2021; Tonoposa, [Todorova] 2023.

10 The previous name of the Parliamentary Assembly of the Council of Europe was used
until 1974.

11 Belgium, Denmark, France, Ireland, Italy, Luxembourg, the Netherlands, Norway,
Sweden, and the United Kingdom, with Turkey and Greece.
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European nations that could not be represented at that time.'? This gesture
uniquely addressed the growing East—West divide, marking one of the early
political responses to the emerging tensions of the Cold War. It was an act
of inclusion and hope for the reunification of the divided European family
that carried significant weight, particularly from the perspective of Central
and Eastern countries under Soviet influence. In retrospect, the reserved
seats were interpreted in Bulgaria as a signal that the path to democracy and
membership in the Council of Europe was open to any nation struggling
with a totalitarian regime and striving to embrace the principles of
democracy, the rule of law, and human rights.*3

In September 1989, the Council of Europe established special guest
status with the Parliamentary Assembly (PACE) to support and encourage
democratisation in Central and Eastern European countries. Bulgaria
promptly took advantage of this opportunity, submitting its application on 4
December 1989, to establish a framework for cooperation as soon as
possible.1*

The Bulgarian Communist Party relinquished its monopoly on power,
initiating the country’s transition to a multi-party democracy through the
Round Table negotiations (3 January—14 May 1990).%°

In June 1990, Bulgaria held its first free elections in over four
decades, leading to the establishment of the Seventh Grand National
Assembly, which adopted the new democratic Constitution in 1991. The
PACE observer mission concluded that ‘in the circumstances, the conduct of
the elections was reasonably free and fair’.®
On 3 July 1990, PACE granted Bulgaria special guest status at both

12 Consultative Assembly, Council of Europe, Motion for a resolution, Doc. 7, 21 August
1949.

13 Tomes, [Toshev] 2022.

14 See point 1.3. in PACE Doc. 6598/16 April 1992. Opinion on the application of the
Republic of Bulgaria for membership of the Council of Europe (Rapporteur: Mr.
Columberg,  Switzerland,  Christian ~ Democrat), [Online].  Awvailable  at:
https://assembly.coe.int/nw/xml/XRef/X2H-Xref-ViewHTML.asp?FileID=6925&lang=EN
(Accessed: 7 August 2024).

15 Bulgaria’s Round Table provided a framework for political negotiations between the
Communist government and the emerging democratic opposition following the fall of the
communist regime. It was inspired by similar models in other Central and Eastern European
countries, including Poland (February—April 1989), Hungary (March—October 1989),
Czechoslovakia (November—December 1989), and East Germany (December
1989—February 1990).

16 See point 3.1 in PACE Doc. 6598/16 April 1992.
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parliamentary and intergovernmental levels. The first democratically elected
parliament, the Grand National Assembly, sent a Bulgarian delegation to the
Parliamentary Assembly of the Council of Europe.’

On 31 January 1991, Bulgarian President Zhelyu Zhelev delivered a
speech to the PACE, outlining Bulgaria’s significant strides towards
democracy and the enhancement of human rights. He emphasised the
country’s willingness and readiness to collaborate closely with the
institutions of the Council of Europe.*® Bulgarian institutions began
preparing for the country’s accession to the Council of Europe, holding
numerous productive meetings, which resulted in Bulgaria signing several
European Conventions in 1991.1°

PACE delegations observed the parliamentary and local elections held
in October 1991, as well as the presidential elections in January 1992. They
reported no significant instances of fraud or malpractice favouring any
political party, confirming that Bulgaria had met one of the conditions for its
accession to the Council of Europe.

The Parliamentary Assembly of the Council of Europe evaluated
Bulgaria’s application, monitoring its progress in judicial independence and
human rights protections. In its Opinion dated 16 April 1992, the Committee
on Legal Affairs and Human Rights emphasised that Article 5, paragraph 4,
of the 1991 Constitution provided the means to enforce the rule of law by
prioritising international law over conflicting provisions of domestic
legislation. Acknowledging the challenges of transitioning from a
totalitarian state to a democratic system, the Committee confirmed that
Bulgaria fulfilled all the conditions required for membership in the Council
of Europe.?°

In another Opinion dated 4 May 1992, the Political Affairs Committee
recognised Bulgaria’s significant economic problems and lagging economic

1 Towmes, [Toshev] 2022, pp. 20-21.

18 Zhelyu Zhelev’s Speech made to the Assembly, 31 January 1991, [Online]. Available at:
https://assembly.coe.int/nw/xml/Speeches/Speech-XML2HTML-EN.asp?SpeechlD=255
(Accessed: 7 August 2024).

19 0On 31 January 1991, Bulgaria signed the European Convention on Information on
Foreign Law, the European Convention on the Protection of the Archaeological Heritage,
the Additional Protocol to the European Convention on Information on Foreign Law, the
Convention on the Conservation of European Wildlife and Natural Habitats, and the
Convention for the Protection of the Architectural Heritage of Europe, and on 2 September
1991, the European Cultural Convention.

20 See Conclusion in PACE Doc. 6598/16 April 1992,
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reform.?! However, it highlighted the positive aspects of Bulgaria’s pluralist
democracy, including the depoliticisation of the army, police, courts, and
civil service; the establishment of a free press; and new freedoms of
movement and choice of religion. The Committee concluded that as
encouragement for further political and economic improvement, and as a
crucial step towards joining the community of European nations, PACE
should endorse Bulgaria’s acceptance as a full member of the Council of
Europe at the earliest opportunity.

As a result of demonstrating sufficient progress, Bulgaria was invited
to join the Council of Europe and officially became a member on 7 May
1992. On that day, the country signed the ECHR and Stefan Savov, the
President of the Bulgarian National Assembly, addressed the Parliamentary
Assembly, expressing his confidence that Bulgaria’s membership would
significantly bolster the country’s future democratic development and the
protection of human rights.

On 31 July 1992, the National Assembly ratified the ECHR, with the
act published in State Gazette No. 66 on 14 August 1992. During
parliamentary debates on the ratification, a proposal was made to postpone
the ECHR’s entry into force by six months to allow institutions time to
prepare for their new roles in upholding the Convention’s rights and
obligations. However, the debate quickly evolved into a political contest,
with parties vying to demonstrate greater support for the swift
implementation of the ECHR in Bulgaria.?? This shift redirected the focus
from practical preparations to a symbolic commitment to human rights.
Consequently, the proponents of the standstill period withdrew their
proposal, leading to the ratification law taking immediate effect upon
promulgation. Nonetheless, a technicality delayed the entry into force of the
ECHR until 7 September 1992, because the initial publication of the
ratification act in the State Gazette did not include an official translation
into Bulgarian.

Bulgaria's entry into the Council of Europe marked a significant
milestone in its overall integration into European and transatlantic
frameworks, which subsequently encompassed its accession to the North

2L PACE Doc. 6597/4 May 1992. Opinion on the application of the Republic of Bulgaria for
membership of the Council of Europe (Rapporteur: Mr. Rathbone, United Kingdom,
Conservative), [Online]. Available at: https://assembly.coe.int/nw/xml/XRef/X2H-Xref-
ViewHTML.asp?FilelD=6924&lang=EN (Accessed: 7 August 2024).

22 Muxatinosa, [Mihaylova], 2022, p. 103.
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Atlantic Treaty Organization (NATO) in 2004 and the European Union in
2007. Following its accession, the Council of Europe continued to oversee
Bulgaria’s commitment to upholding democratic principles and the rule of
law. The European Court of Human Rights (ECtHR) has been instrumental
in shaping Bulgaria’s legal framework and judicial decisions regarding
human rights protection.

4. Implementation of the ECHR in Bulgaria

The Constitution of the Republic of Bulgaria was adopted on 12 July 1991,
a year before the country ratified the ECHR. In a documentary interview,
Emilia Drumeva, a professor of constitutional law and an expert involved in
drafting the Constitution — particularly the second chapter, “Fundamental
Rights and Duties of Citizens” — noted that these constitutional provisions
were closely aligned with the ECHR.?

However, the human rights catalogue in the new democratic
Constitution was not substantially different from those in the socialist
Constitutions of 1947 and 1971. What truly advanced the protection of
human rights and propelled the Bulgarian legal system forward was the
framework of the ECHR and the sophisticated jurisprudence of the
Strasbourg Court, renowned for its broad scope and progressive approach.
Today, the ECtHR functions as a vital and independent authority on
fundamental rights in Bulgaria, setting standards for rights protection,
delivering justice in individual cases, and exposing systemic deficiencies in
Bulgarian legislation and practices.

From the outset of parliamentary debates on ratifying the ECHR, it
was evident that effective implementation would require substantial reforms
in domestic legislation, as well as restructuring and training within the
justice system and public administration.?® In 2003, the National Assembly
amended the constitution and adopted new legislation to establish the
Ombudsman institution, aligning its human rights protection framework
with earlier recommendations from the Committee of Ministers of the
Council of Europe.?® In 2012, this legislation was further strengthened by

23 Mapuesa, [Marcheva], 2024, p. 108.

24 Keller and Stone, 2008, p. 3; Christoffersen and Madsen, 2011.

25 Muxaitnosa, [Mihaylova] 2022, p. 102.

% CM/Rec (85)13 on the Institution of the Ombudsman, [Online]. Available at:
https://rm.coe.int/0900001680506bee (Accessed: 10 August 2024).
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designating the Ombudsman as the National Preventive Mechanism, thereby
enhancing the legal safeguards for prisoners and detainees against torture
and inhumane or degrading treatment.

Over time, the rights enshrined in the Convention have driven
numerous subtle changes in legal and policy outcomes. The jurisprudence of
the ECtHR has significantly shaped Bulgaria’s legislative, executive, and
judicial branches, with varying degrees of impact across different legal
domains. Its effects continue to deepen and evolve, sometimes resulting in
tensions between Bulgarian authorities and the Council of Europe
institutions. In the last decade, legal education and scholarship have also
progressed in ways that will help consolidate the domestic presence and
legitimacy of the ECHR regime. Building on the concept of “mechanisms of
reception” coined by Keller and Stone,?’ | outline the key aspects of the
complex social process through which the ECHR has influenced Bulgaria’s
national legal system and examine the progress and setbacks in its reception
within the country.

4.1. Impact of the ECHR on Legislation
4.1.1. Supra-Legislative Rank of the ECHR in Bulgarian Law

Following the establishment of a new constitutional framework that
integrated international agreements into national law and prioritised them
over parliamentary legislation, the ECHR has been conferred supra-
legislative status within the national legal system. This new paradigm
enabled public administration and judges to enforce it directly. Furthermore,
the Constitutional Court was empowered to ensure that national laws align
with ratified international treaties, underscoring the importance of human
rights in the newly established democratic system. This integration of self-
executing international norms marked a major shift in Bulgaria’s approach
to human rights.

Consequently, the 1991 Constitution allowed for “a more monist
approach”?® to the ECHR, paving the way for more robust mechanisms to
integrate the Convention into the national legal order. However, more than
two and a half decades after the ratification of the ECHR, the country still
had not reformed its legislative process to ensure full compliance with

27 Keller and Stone, 2008, p. 4.
28 |bid, p. 20.
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human rights standards. During this time, the ECtHR issued numerous
judgments against Bulgaria.

In late 2016, the legislative process in Parliament underwent reform.
The Council of Ministers was mandated to include an ECHR compliance
review, prepared by the Ministry of Justice when submitting draft laws.
Consequently, all draft laws from Government Ministries are now
systematically evaluated for conformity with the ECHR and the case law of
the ECtHR. However, this safeguard does not extend to draft laws
introduced by Members of Parliament, creating a significant loophole. This
gap has been exploited on several occasions, particularly with controversial
legislation. The most recent instance occurred on 7 August 2024, when
amendments to the Pre-School and School Education Act were adopted.
These amendments imposed a ban on ‘propaganda, popularization, and
incitement, in any form, directly or indirectly, of ideas and views related to
non-traditional homosexual orientation or gender identity determination
other than biological’.?®

In recent years, ECHR compliance reviews of government-proposed
draft laws have not generated significant public debates in Parliament.
Consequently, important discussions regarding the alignment of the
proposals with human rights standards have largely taken place within the
executive branch during the drafting phase, before being made public. It is
noteworthy that public administration seldom references ratified
international instruments in its legislative and law enforcement practices.

After ratifying the ECHR in 1992, Bulgaria initiated major legislative
reforms in the mid-1990s to enhance judicial independence and ensure the
right to an independent and impartial court. Despite several constitutional
reforms®® and numerous legislative amendments, this area has continued to
be the Achilles’ heel of Bulgaria’s constitutional and legal system.

29 Article 11, paragraph 2, point 3 in conjunction with § 1, point 16 of the Additional
Provisions of the Pre-School and School Education Act (Prom, SG 69/16.08.2024).

%0 Five of the six amendments to the Bulgarian Constitution pertain to the judiciary. The
amendments in 2003 and 2015 focused exclusively on the status of judges, prosecutors, and
the Supreme Judicial Council. The amendments in 2006, 2007, and 2023, while primarily
centred on judicial reform, also addressed broader issues such as the status of the members
of parliament and the powers of the parliament (2006, 2007), local authorities (2007), and
the caretaker government (2023), among others.
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4.1.2. Death Penalty Abolishment

The ECHR was crucial in Bulgaria’s decision to abolish the death penalty.
The last executions of individuals sentenced to capital punishment took
place in November 1989. Following a de facto moratorium on executions,
the Grand National Assembly formally decided on 20 July 1990 to suspend
the execution of death sentences. On 10 January 1991, a group of parliament
members introduced a bill proposing an amendment to the constitution to
abolish the death penalty.3! However, the bill was not adopted, and capital
punishment remained in the legislation. Courts continued to impose death
sentences and uphold existing ones on appeal, although the execution of
these sentences was suspended.

Although Bulgaria did not formally pledge to eliminate the death
penalty when it became a member of the Council of Europe, such a
commitment was implied in the broader obligation to adhere to Article 3 of
the Statute of the Council of Europe.

On 10 December 1998, the Parliament officially abolished the death
penalty, replacing it with life imprisonment without the possibility of parole.
Subsequently, on 29 September 1999, Bulgaria ratified Protocol No. 6 to the
Convention.

4.1.3. Minority Rights Reforms

In 1998, Bulgaria implemented reforms in educational laws aimed at
ensuring that minority children could receive instruction in their mother
tongue, thereby facilitating the integration of minority groups into the
Bulgarian education system. Additionally, a new Radio and Television Act
was enacted that year, allowing media operators to broadcast programs
specifically tailored for Bulgarian citizens whose first language was not
Bulgarian.

In 1999, Bulgaria ratified the Council of Europe’s Framework
Convention for the Protection of National Minorities, thus committing to
uphold the rights of national minorities. This ratification sparked significant
political controversies, the effects of which continue to resonate in judicial
practices, policy developments, and societal attitudes. Despite these
challenges, the convention is regarded as a vital instrument for promoting
and protecting minority rights.

31 'pyes, [Gruev], 1998, p. 178.
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In 2002, the Bulgarian Parliament adopted the Religion Act, which
replaced the 1949 Religious Denominations Act. This new legislation
established a legal framework for religious freedom, ensuring individuals
the right to practice their religion freely — a provision that was particularly
significant for the Muslim minority.

In 2003, Bulgaria made a notable advancement in aligning with
European human rights standards by enacting the Protection Against
Discrimination Act. This law expanded the definition of discrimination to
include indirect discrimination, and established the Commission for
Protection Against Discrimination, a dedicated state body responsible for
enforcing the law. This legislation underscored Bulgaria’s commitment to
the principles of equality and non-discrimination as outlined in the ECHR.

4.1.4. Reforms in Proceedings to Reflect ECtHR Judgments

Bulgaria reformed its legislative frameworks for civil, criminal, and
administrative proceedings to align with the ECtHR judgments against the
country. In 1997, the Civil Procedure Code was amended to include a
provision allowing for the revocation of a final civil court judgment if the
ECtHR found a violation of the ECHR.%? The following year, the Criminal
Procedure Code was revised to permit the reopening of closed criminal
cases in response to “critically significant” violations identified by the
ECtHR.® These provisions were reaffirmed in the revised Criminal
Procedure Code of 2005 and the Civil Procedure Code of 2007, ensuring the
ongoing ability to revive closed cases based on ECtHR decisions.3
Additionally, the first Bulgarian Administrative Procedure Code of 2006
established that an ECtHR judgment confirming a violation of the
Convention served as grounds for reopening closed administrative cases
involving final administrative acts or court judgments.®

32 Article 231, letter “h” [in Cyrillic “3”] of Civil Procedure Code (Prom. OG.
12/8.02.1952, repealed).

Article 303, paragraph 1, point 7 of the Civil Procedure Code (Prom. SG. 59/20.07.2007).
33 Article 362, paragraph 1, point 4 of Criminal Procedure Code (Prom. SG. 89/15.11.1974,
repealed).

3 See Article 422, paragraph 1, point 5 of Criminal Procedure Code (Prom. SG.
86/28.10.2005) and Article 303, paragraph 1, point 7 of Civil Procedure Code (Prom. SG.
59/20.07.2007).

3 See Avrticle 99, point 7 of Administrative Procedure Code (Prom. SG. 30/11.04.2006).
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4.1.5. Revision in the Criminal Procedure to Align with ECtHR Rulings

Bulgaria has undertaken several reforms to align its criminal proceedings
with the standards set by the ECtHR. The Criminal Procedure Code has
undergone several revisions since the 1990s, demonstrating a dedication to
improving the fairness and integrity of the criminal justice system.

In 1993, reforms were initiated to strengthen the position of the
defence, ensuring fairer trials. The following year, 1994, clearer regulations
regarding pre-trial detention were established, aimed at safeguarding
individual rights. By 1997, the rights of the accused were further enhanced,
notably through the introduction of plea bargaining, which allowed for
expedited trials and reduced sentences in exchange for guilty pleas. These
changes were largely influenced by early ECtHR cases involving Bulgaria,
particularly the landmark case Lukanov v. Bulgaria,® where the court found
that the detention of a former Prime Minister lacked a sufficient legal basis,
rendering it arbitrary and devoid of necessary safeguards.

In response to the ECtHR ruling in Assenov and Others v. Bulgaria,®’
the Bulgarian Parliament enacted reforms to rectify identified violations.
The 1999 amendments to the Code of Criminal Procedure instituted judicial
oversight for pre-trial detention, ensuring that only a court could authorise
such measures, thereby addressing the issues that contributed to previous
violations.

Following the judgment in Velikova v. Bulgaria,®® significant reforms
were implemented to enhance police oversight and accountability,
particularly in relation to police brutality. The Ministry of Interior revised
its regulations to establish clearer guidelines on the use of force,
emphasising the principles of necessity and proportionality. These reforms
aimed to improve the investigation and prosecution of police misconduct
cases. Additionally, measures were introduced to ensure thorough and
independent investigations into deaths occurring in police custody, which
included stricter protocols for documenting injuries and circumstances
surrounding such deaths, as well as the involvement of independent bodies
in the investigation process to enhance transparency and accountability.

Despite modifications to the legal framework, violations of the ECHR
continued in similar cases, leading to ongoing enhanced supervision of the

3 Case of Lukanov v. Bulgaria, App. No. 21915/93, 20 March 1997, § 42.
37 Case of Assenov and Others v. Bulgaria, App. No. 24760/94, 28 October 1998, § 102.
38 Case of Velikova v. Bulgaria, App. No. 41488/98, 18 May 2000.
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Velikova group, which remains in effect today. In the decisions from
December 2023, the Committee of Ministers commended the significant
legislative reforms introduced that year, particularly the right to appeal a
refusal to open a criminal investigation, while noting that the practical
application of these reforms still needed assessment.3®

Bulgarian authorities were urged to criminalise the extortion of
confessions from suspects who have not yet been formally charged.
Furthermore, there was a recommendation for the systematic use of video
recordings during interrogations.*® There remains an ongoing necessity for
specific actions that guarantee detainees receive prompt access to legal
counsel; notification of a third party; as well as timely, confidential, and
precise medical examinations.*! The Committee of Ministers has urged the
Government to consider various tangible measures to ensure that detainees
are evaluated by appropriately trained medical professionals who possess
both formal qualifications and practical independence. It is also imperative
that doctors in correctional facilities are mandated to report any injuries
discovered directly to a prosecutor, among other responsibilities. The 2023
legislative reforms in Bulgaria marked a significant progress, resulting in
the closure of supervision on the Velikova case.*? The group of cases under
enhanced supervision has been renamed to the new leading case “Dimitrov
and Others”. This group continues to address issues related to deaths; ill-
treatment; and the lack of timely medical assistance during arrest, police
detention, or in places of deprivation of liberty; as well as the absence of
effective investigations into these matters.*3

4.2. Impact of the ECHR on the Executive Branch

The Directorate for Legal Representation of the Republic of Bulgaria before
the ECtHR is a specialised administrative unit within the Ministry of
Justice, established to oversee the state’s legal representation in proceedings
before the Court. Its primary responsibilities include preparing and
defending Bulgaria’s position in cases concerning allegations of human
rights violations, negotiating amicable settlements with opposing parties,

39 CM/Del/Dec(2023)1483/H46-11, point 4.

40 |bid, point 5.

4L Ibid, point 6.

42 See 17 Annual Report of the Committee of Ministers “Supervision of the Execution of
Judgments and Decisions of the European Court of Human Rights 2023,” p. 13. [Online].
Auvailable at https://rm.coe.int/annual-report-2023/1680af6e81 (Accessed: 12 August 2024).
43 CM/Del/Dec(2025)1531/H46-10, point 1.
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and drafting agreements for approval by the Council of Ministers.

The Directorate is also tasked with implementing finalised ECtHR
decisions. Over the years, it has played an important role in coordinating the
execution of these judgments, ensuring that necessary reforms — such as
legislative changes and administrative improvements — are enacted to
comply with the Court’s rulings. The Directorate also analyses violations of
the ECHR and formulates proposals for specific measures, including
legislative changes, to address these violations. Its advisory role is critical in
shaping legislative initiatives aimed at preventing future human rights
infringements and aligning national laws with European standards. The
Directorate’s staff actively study and disseminate ECtHR case law, fostering
a deeper understanding and application of these legal principles.

In 2012, the Parliament mandated the Council of Ministers to present
an annual summary report on the implementation of ECtHR judgments
against Bulgaria.** Since then, the Directorate has initiated several projects
focused on capacity building and establishing a clear legal framework for
fulfilling Bulgaria’s positive obligations under the ECHR, including
delineating responsibilities within the government and setting clear
procedures for their execution.

In 2020, the Directorate launched a project titled “Enhancing the
National Capacity for Effective Implementation of the Judgments of the
European Court of Human Rights”.*> As part of this initiative, it developed
a campaign to promote human rights education in Bulgarian universities. In
2022, the Council of Ministers adopted a regulation making “Human Rights
Protection” a compulsory subject in higher legal education.*® Another key
aspect of the 2020 project involved analysing the barriers to effective
implementation of ECtHR judgments, with the goal of improving
mechanisms through engagement with relevant institutions. In April 2024,
the Ministry of Justice announced the preparation of a draft regulation to
establish a National Coordination Mechanism for the effective
implementation of ECtHR judgments.

To enhance access to human rights law materials, the Directorate also

4 Resolution of the National Assembly, adopted on 21 September 2012, Prom. SG.
74/2012.

4 See: https://eeagrants.org/archive/2014-2021/projects/BG-JUSTICE-0005 (Accessed: 11
August 2024).

6 Regulation on the Unified State Requirements for the Acquisition of Higher Education in
the Specialty “Law” and the Professional Qualification “Lawyer”, adopted by Decree of the
Council of Ministers No. 165 of 12.07.2022 (Prom. SG 55/15.07.2022).
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launched an online platform featuring translated ECtHR judgments in cases
against Bulgaria.*’ It has also begun translating ECHR law textbooks and
commentaries® into Bulgarian, distributing these resources to judges,
lawyers, and academics.

4.3. Impact of the ECHR on the Judiciary

The 1991 Constitution granted the judiciary a fundamental role in human
rights protection.*® However, Bulgaria’s legal framework has always lacked
a key mechanism: the individual constitutional complaint. In parallel, the
ECHR has enhanced judicial authority vis-a-vis the legislative and executive
branches across all Member States of the Council of Europe.°

4.3.1. How the Absence of Individual Constitutional Complaints Has Driven
Reliance on the ECtHR

The 1991 Constitution restricted access to the Constitutional Court to a
limited number of institutions, including one-fifth of the Members of
Parliament, the President, the Council of Ministers, the Supreme Court of
Cassation, the Supreme Administrative Court, and the Chief Prosecutor. In
2006, the Ombudsman was granted the right to challenge laws before the
Constitutional Court, followed by the Supreme Bar Council in 2015, but
only on the grounds that such laws violated citizens’ constitutional rights
and freedoms. Notably, they were not allowed to contest parliamentary
legislation based on inconsistencies with human rights instruments ratified
by Bulgaria.

The constitutional reform enacted in 2023 expanded the capacity of all
courts to refer cases to the Constitutional Court if they found that relevant
parliamentary legislation was unconstitutional.®® While this development
holds promise for strengthening human rights protections, it remains

47 See: https://mjs.bg/home/index/48312690-3f31-497h-88ba-3ee5e458e500 (Accessed: 11
August 2024).

4 For instance, in 2015, the Bulgarian translation of the third edition of Harris, O'Boyle,
and Warbrick’s "Law of the European Convention on Human Rights" (2014) was
published. Similarly, in 2024, the Bulgarian translation of the eighth edition of Jacobs,
White, and Ovey’s "The European Convention on Human Rights" (2020) was released.

49 Article 117, paragraph 1 of the Constitution of the Republic of Bulgaria.

50 Keller and Stone, 2008, p. 21.

51 Before the 2023 constitutional reform, only panels of the Supreme Court of Cassation
and the Supreme Administrative Court could refer such matters to the Constitutional Court.
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uncertain how national judges will implement this new avenue.

Prior to 2023, Bulgarian judges had to rely primarily on the ECHR
and its superior legal status to safeguard human rights against conflicting
national laws. However, this approach proved inadequate for overturning
problematic legislation.

The lack of individual constitutional complaints has significantly
limited the ability of citizens and legal entities to directly challenge the
constitutionality of laws and actions affecting them, thereby restricting their
access to constitutional remedies. Without this mechanism, Bulgarians have
to navigate other, often more complex and indirect, legal routes to address
potential human rights violations. These alternatives can lead to protracted
judicial processes that may not provide timely or satisfactory relief.

4.3.2. Increased References to the ECHR in Bulgarian Case Law

Over the past two decades, significant efforts have been made to enhance
Bulgarian judges’ awareness and understanding of the ECHR and the
jurisprudence of the ECtHR. Judicial training programs, workshops, and
seminars focused on human rights have equipped judges with the
knowledge to apply the ECHR more effectively in their rulings. Established
in 2003, the National Institute of Justice, which is responsible for the
professional training of judges and prosecutors,® has collaborated closely
with the Ministry of Justice, particularly the Directorate for Legal
Representation of Bulgaria before the ECtHR, to develop a comprehensive
training approach.>® This approach includes not only occasional workshops
and training sessions® but also a mandatory ECHR law course for junior
judges. To further demonstrate its commitment to human rights education,
the National Institute of Justice has created the Human Rights Forum — a

52 See https://nij.bg/en (Accessed: 10 August 2024).

% For example, the project “Enhancing the Capacity of the Judiciary and Training on the
European Convention for the Protection of Human Rights and Fundamental Freedoms at
the N1J”, which began in February 2013 and spanned three years, aimed to strengthen the
competencies of national courts and the Prosecution Office of the Republic of Bulgaria.
The project focused on improving the interpretation and application of national legislation
in alignment with the principles and standards set by the ECHR and the case law of the
ECtHR. [Online]. Available at: https://www.nfm7-nij.bg/en/continuity/ (Accessed: 10
August 2024)-

% For instance, the National Institute of Justice conducted three sessions of the Human
Rights Forum on 3 May 2023, 26 June 2023, and 5 April 2024.
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platform for exchanging up-to-date information, professional knowledge,
and experience in these areas.

As Bulgarian courts lack the authority to directly overturn
unconstitutional legislation, they often resort to an alternative method for
protecting fundamental rights through a form of “conventionality” control.>®
As Bulgarian citizens have become increasingly aware of their rights under
the ECHR, there has been a rise in human rights-related litigation,
prompting the judiciary to engage more deeply with the Convention and
reference it more frequently in case law. In the absence of a robust system
of rights and judicial review, the ECHR has effectively filled the gap,
serving as a substitute for constitutional rights.

Over the years, references to the ECHR in Bulgarian case law have
significantly increased, with a growing number of decisions grounded in
ECtHR jurisprudence. Adverse rulings against Bulgaria by the ECtHR have
highlighted the need for better integration of ECHR principles into national
law, encouraging judges to consistently reference the Convention to avoid
similar outcomes.

Bulgarian judges have begun to shift their approach to interpreting and
enforcing human rights, placing greater emphasis on the availability of
effective remedies. Some judges have even invoked the well-known phrase
from ECtHR case law,>® emphasising that the Convention is intended to
guarantee ‘not theoretical or illusory rights, but rights that are practical and
effective’.®’

The term “effective remedies” first gained prominence in Bulgarian
case law following a series of ECtHR judgments that underscored the
excessive length of procedures and other deficiencies within the legal
system.*® The pilot judgment in Neshkov v. Bulgaria® was particularly

% bid, p. 144.

5 See Case of Airey v. Ireland, App. No. 6289/73, 09 October 1979. This case is one of the
earliest instances where the Court articulated this principle, emphasising that the rights
guaranteed by the ECHR must be effective in practice, not just in theory.

5" This phrase was first cited in the case law of the Supreme Cassation Court - Decision No.
548 of 4 March 2009 r., Criminal Case No. 553/2008, Supreme Cassation Court, Second
Criminal Division, Criminal College. It gained popularity and was subsequently cited in
case law by the Supreme Administrative Court and numerous first-instance courts in
Bulgaria.

58 For example, Case of Anguelova v. Bulgaria, App. No. 38361/97, 13 June 2002; Case of
Vachev v. Bulgaria, App. No. 42987/98, 08 July 2004; Case of Djangozov v. Bulgaria,
App. No. 45950/99, 08 July 2004; Case of Dimitrov v. Bulgaria, App. No. 47829/99, 23
September 2004; Case of Rachevi v. Bulgaria, App. No. 47877/99, 23 December 2004;



346 Deyana Marcheva

significant, highlighting systemic issues in Bulgarian prisons, including
inhuman and degrading treatment due to poor conditions, overcrowding, and
the absence of effective legal remedies. The lack of such remedies was also
a major concern in the S.Z. group/Kolevi group of cases under enhanced
supervision, addressing the broader structural problem of ineffective
criminal investigations in Bulgaria.®°

In the past 15 years, references to the presence or absence of effective
remedies have increased substantially in Bulgarian case law. However, the
proportionality test of the ECtHR, which is applied in cases involving a
state's margin of appreciation, has yet to be fully integrated into Bulgarian
jurisprudence. Judges rarely use this standard when addressing ultra vires
claims, typically referencing it only when citing ECtHR judgments.
Incorporating the proportionality test into case law would enhance the
judges’ authority over state actions, by requiring more rigorous justification
and assessment. Experience in other Member States suggests that thus
“Europeanised”, the powers of domestic judges could be enriched,®* making
them more effective in protecting human rights.

4.3.3. Tensions between Bulgarian Courts and the ECtHR on Contentious
Issues

As national judges accumulate experience in human rights adjudication, the
Convention tends to gain stronger traction within the national legal
framework. However, in some contentious cases in Bulgaria, particularly
those related to LGBTQI rights, a contrary trend seems to emerge.

Case of Kolev v. Bulgaria, App. No. 50326/99, 28 April 2005; Case of Ivanovi and others
v. Bulgaria, App. No. 46336/99, 24 November 2005; Case of Radoslav Popov v. Bulgaria,
App. No. 48137/99, 01 December 2005, among others.

% Case of Neshkov and Others v. Bulgaria, App Nos. 36925/10, 21487/12, 72893/12,
50297/12, 53363/13, 18923/14, 27 January 2015.

60 5.Z. group / Case of Kolevi v. Bulgaria, App. Nos. 29263/12 and 1108/02, 05 November
20009. See CM/Del/Dec(2018)1310/H46-5; CM/Del/Dec(2019)1340/H46-5;

CM/Del/Dec(2020)1377bis/H46-9; CM/Del/Dec(2021)1419/H46-8;
CM/Del/Dec(2022)1436/H46-6; CM/Del/Dec(2023)1459/H46-5;
M/Del/Dec(2023)1475/H46-12; CM/Del/Dec(2023)1483/H46-10;

CM/Del/Dec(2024)1501/H46-10.
61 Keller and Stone, 2008, p. 148.
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A) Reversal of Long-Standing Human Rights Protections

A notable example of this tension is Interpretative Decision No. 2/2023 by
the General Assembly of the Civil College of the Supreme Cassation Court.
In this decision, the majority of civil judges®® concluded that the
incorporation of the ECHR, particularly Article 8, into the national legal
order does not imply that all provisions of the Convention are directly
applicable or “self-executing”.

In essence, this means that the Convention does not automatically
create rights for citizens or impose obligations on the Republic of Bulgaria
without corresponding national legislation.

Although such judicial interpretations that limit the scope of the
Convention’s norms and deny their inherent direct effect are rare, they
highlight the tension between national courts and the ECtHR on
controversial issues. The Supreme Cassation Court ultimately ruled that
current Bulgarian law did not permit judicial authorisation for changes to
the sex, name, or uniform civil number in the civil status records of
applicants who identify as transgender.

This interpretative decision marked a significant reversal of over 30
years of Bulgarian case law that had previously allowed transgender and
intersex individuals to legally change their sex on ID documents upon
presenting sufficient medical evidence. The shift was notably opposed by 21
dissenting judges, who cited two ECtHR cases — Y.T. v. Bulgaria®® and P.H.
v. Bulgaria® — which are under enhanced supervision. During its meeting
from 19 to 21 September 2023, the Committee of Ministers discussed the
developments in Bulgaria regarding these cases and expressed deep concern
over the 2023 Interpretative decision by the Supreme Court of Cassation.
The Committee remarked that this ruling has significantly heightened
uncertainty for affected individuals and could lead to further human rights
violations.

B) Selective and Formal Reference to ECtHR Case Law Against Its Spirit

A troubling pattern is emerging in Bulgarian courts, where judges formally
reference ECtHR jurisprudence to demonstrate familiarity but ultimately
issue rulings that contradict its logic and spirit. A notable example is the

62 The majority of 28 civil judges prevailed over 21 who remained in the minority and
signed the dissenting opinion.

63 Case of Y.T. v. Bulgaria, App. No. 41701/16, 09 July 2020.

64 Case of P.H. v. Bulgaria, App. No. 46509/20, 27 September 2022.
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Supreme Administrative Court’s final decision in an anti-discrimination
case involving rock singer Milena Slavova. In June 2021, Slavova posted
about “Sofia Pride 2021” on her widely followed Facebook profile, referring
to participants in gay parades as “perverts” and contrasting them with
“people”. She was subsequently sued for discriminatory harassment. The
first-instance administrative court ruled against her, emphasising that her
statements deliberately stigmatised gay individuals and cited the ECHR to
discuss the balance between the right to free expression and the right to
respect for individual dignity.

However, the Supreme Administrative Court overturned this
judgment, arguing that Slavova’s remarks targeted “individual participants”
in Sofia Pride 2021 rather than “all people who self-identify as having a
homosexual orientation”. This reasoning obscured and dismissed the first-
instance court’s finding that she intended to “‘stigmatise”, “belittle”, and
“incite a negative societal attitude” towards those with a homosexual
orientation. The Supreme Administrative Court contended that Slavova’s
social standing did not imply any official public power that could influence
the regulation or prohibition of Sofia Pride. This argument was based on
ECtHR case law concerning the mayors of Moscow and Warsaw, who also
made public statements against gay parades.®® The Court asserted that only
statements made by individuals in positions of power, or those aspiring to
such roles, could be deemed relevant to discriminatory harassment. This
perspective overlooked the significant influence public figures can have on
societal perceptions and stereotypes. By selectively and narrowly
interpreting ECtHR jurisprudence, the Supreme Administrative Court
concluded that the singer’s statements were not discriminatory.

In summary, while Bulgarian judges have made strides in their
understanding of ECHR law and ECtHR jurisprudence, the domestic legal
system still falls short of providing human rights protection that aligns with
international standards. Many Bulgarians view the Strasbourg Court as their
only hope for adequate protection and redress against human rights
violations. However, this process can be time-consuming and may not
effectively address issues within the national context.

% See Case of Alekseyev v. Russia, App. Nos. 4916/07, 25924/08, 14599/09, 21 October
2010; Case of Bgczkowski and Others v. Poland, App. No. 1543/06, 03 May 2007.
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4.4. ECHR Law and Bulgarian Legal Education and Scholarship

In Bulgaria, the principles upheld by the ECtHR have recently come under
considerable pressure due to various challenges, including a crisis of liberal
democracy, the Constitutional Court’s ideological shift towards “traditional
values”, widespread anti-gender propaganda, and reactionary responses
across all branches of power. Despite the progress made over the past 30
years, it is evident that the rights and obligations safeguarded by the ECHR
remain vulnerable.

In this context, the contributions of Bulgarian legal scholarship have
been insufficient in establishing a conceptual framework for institutions
aimed at upholding the principles of democracy, rule of law, and human
rights. Although the Ministry of Justice has made efforts to engage legal
academics in promoting and developing human rights protection courses,
particularly those focusing on ECHR law, most universities have not
introduced substantial research initiatives or made significant changes to
their curricula.

At many universities, the newly mandated legal education course has
been designed as a lecture-only program, lacking accompanying seminars.
The course content is divided among lecturers specialising in legal theory,
constitutional law, EU law, and international law, allowing them to merely
extend their existing lectures on horizontal human rights education,
supplemented with select ECtHR case law on specific rights.%” The first
published textbooks have also adhered to this structure.®® However, this
approach fails to provide students with a comprehensive understanding of
the interaction between various human rights protection mechanisms or to
deepen their knowledge and competencies in ECHR law and ECtHR
jurisprudence.

Most legal academic approaches to human rights in Bulgaria
predominantly focus on the formal interpretation of statutory provisions and
case law, with limited engagement in critical analysis.®® This tendency is
rooted in the legacy of legal scholarship and education during the
totalitarian regime from 1944 to 1989, and Bulgaria has made only modest
progress in adopting advanced methodologies and contemporary legal

6 Except for New Bulgarian University, Sofia.

67 For example, in Sofia University “St. Kliment Ohridski”.
% Yepuena et al., [Cherneva et al.] 2023.

8 Xpucres, [Hristev], 2023; Byukos, [Vuchkov], 2023.
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research practices.”” Few human rights studies in individual articles move
beyond uncritical reproduction to engage in conceptual analysis, such as the
horizontal effect of fundamental rights in private-party relations.”

The narrow focus is further exacerbated by a prevailing absence of
interdisciplinary research,’? which limits the exploration of human rights
issues from diverse perspectives such as political science, history, social
work, and psychology. Consequently, legal scholarship in Bulgaria remains
doctrinal, restricting critical analysis and innovation, particularly in the field
of human rights. This approach has ultimately produced generations of legal
professionals who are skilled in applying the law literally but are less
equipped to critically assess and enhance the legal system’s response to
evolving human rights challenges.

5. Landmarks Cases against Bulgaria before the ECtHR

By the end of 2023, Bulgaria had 166 cases pending execution of ECtHR
judgments or decisions, a decrease from 182 in 2022 and an increase from
164 in 2021. Among these, 32 were leading cases classified under enhanced
procedure (compared with 30 in 2022 and 20 in 2021), and 56 were leading
cases classified under standard procedure.”

The pending cases notably encompass issues related to prison
conditions, living conditions in social care homes, the lack of independent
investigations against the Chief Prosecutor, ineffective investigations,
freedom of association, and police misconduct.

In 2023, the Court identified new violations, including instances of
ethnically motivated expulsions of Roma from their homes, inadequate
protection for a minor victim of domestic violence, and the absence of legal
recognition and protection for same-sex couples. Throughout the year, the
Committee of Ministers reviewed and adopted decisions on 11 leading cases
or groups of cases under the enhanced procedure.

As of 2024, Bulgaria ranks fifth in the number of cases under
enhanced supervision by the Committee of Ministers, highlighting ongoing

 For an in-depth analysis of the ideological framework and its impact on socialist legal
science, see Mapuesa, [Marcheva], 2021, pp. 182-191, 211-224.

"I [Tonesa, [Tsoneva], 2019.

2 With some exceptions, such as the Interdisciplinary Human Rights Seminar series at New
Bulgarian University, which began in 2016 and continues to this day.

8 See 17 Annual Report of the Committee of Ministers “Supervision of the Execution of
Judgments and Decisions of the European Court of Human Rights 2023, p. 86.
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challenges in implementing ECtHR decisions. The European
Implementation Network assesses that there are 93 leading judgments
pending implementation, with an average duration of six years and 10
months for these cases. Alarmingly, 55% of leading cases from the past
decade remain unresolved.™

Identifying landmark ECtHR cases against Bulgaria involves selecting
those that have prompted substantial reforms in national law, spotlighted
systemic human rights issues, and elicited significant criticism for non-
compliance. Some of these cases have already been discussed, but in this
section, I explore additional cases that have defined Bulgaria’s trajectory in
human rights law and its ongoing dialogue with the ECtHR. These cases
have left an indelible imprint on Bulgarian society and have shaped the
human rights narrative within the country.

5.1. Association for European Integration and Human Rights and
Ekimdzhiev v. Bulgaria

The case Association for European Integration and Human Rights and
Ekimdzhiev v. Bulgaria™ focused on the legality of Bulgaria’s secret
surveillance measures. The application was filed by Mihail Ekimdzhiev, a
prominent human rights lawyer, in collaboration with a non-governmental
organisation dedicated to human rights protection. They challenged the
Bulgarian legislation, expressing concerns about the inadequate legal
safeguards against the widespread interception of communications, which
allowed for arbitrary and unnecessary intrusions into private lives.

The applicants argued that the Bulgarian legal framework for secret
surveillance was vague and susceptible to abuse, violating individuals’
privacy rights. They pointed out the lack of effective legal remedies for
those who suspected their communications had been unlawfully intercepted.

In 2007, the ECtHR ruled that Bulgarian legislation did not meet the
“quality of law” standard required by the Convention. The Court
specifically criticised the absence of any external and independent review of
the implementation of secret surveillance measures. There were no
regulations outlining how collected intelligence should be screened,
preserved, or destroyed. Control over the secret surveillance system was
solely in the hands of the Minister of the Interior, without clear legal

74 See: https://www.einnetwork.org/bulgaria-echr (Accessed: 12 August 2024).
5 Case of Association for European Integration and Human Rights and Ekimdzhiev v.
Bulgaria, App. No. 62540/00, 28 June 2007.
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guidelines on how this control should be exercised. Furthermore, individuals
subjected to surveillance were not informed of it at any point. Consequently,
the Strasbourg court found that Bulgarian law was incapable of limiting
surveillance to what was strictly necessary, resulting in a violation of Article
8 of the ECHR, which protects the right to respect for private life and
correspondence. The Court also ruled a violation of Article 13, as Bulgarian
law did not provide an effective remedy to challenge the legality of
surveillance measures or seek redress. This case set an important precedent
for ensuring that state surveillance activities are governed by clear and
detailed legal frameworks.

Despite the initial judgment, Bulgarian authorities did not adequately
reform the laws. Although this case and similar ones were later placed under
enhanced supervision,® the lack of substantial legal changes prompted a
subsequent application by Mr. Ekimdzhiev and another lawyer, Mr.
Aleksandar Kashamov. This expanded the complaints to include not only
the incompatibility of domestic laws on secret surveillance but also the
retention of electronic communications data by service providers and access
to this data by law enforcement. In 2022, the Strasbourg court issued
another judgment against Bulgaria,’” identifying significant shortcomings in
both systems, which failed to meet the “quality of law” standard, lacked
effective safeguards against abuse, and were inadequate in restricting state
interference to what was necessary in a democratic society.

In September 2023, the Committee of Ministers decided to
discontinue monitoring the AEIHR and Ekimdzhiev case but continued
supervision of Ekimdzhiev and others.”® Bulgaria has been urged to swiftly
adopt the measures that were previously outlined.”® These include
permitting surveillance solely when it is essential; instituting legal standards
for transparency and justification in the retrieval of communications data;
enhancing regulations concerning data retention, destruction, and
notification; as well as guaranteeing that effective remedies are accessible.

76 See the following: CM/Del/OJ/DH (2008)1043; DH-DD(2012)711E; DH-DD(2013)76F;
CM/InfIDH(2013)7; CM/Del/Dec(2013)1164/8; CM/Del/Dec(2017)1288/H46-7;  and
CM/Del/ Dec(2019)1348/H46-5.

" Case of Ekimdzhiev and Others v. Bulgaria, App. No. 70078/12, 11 January 2022.

8 CM/Del/Dec(2023)1475/H46-10.

9 CM/Del/Dec(2022)1451/H46-7.
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5.2. Miroslava Todorova v. Bulgaria

The case Miroslava Todorova v. Bulgaria®® concerned disciplinary
proceedings and sanctions imposed by the Supreme Judicial Council (SJC)
against the applicant — a judge and president of Bulgaria's main professional
association of judges.

Todorova publicly criticised the SJC regarding certain judicial
appointments and government policies, arguing they undermined judicial
independence. In response, the SJC accused her of delays in delivering
judgments and reduced her salary in July 2011. A year later, the SJC
dismissed her, but Todorova appealed. The Supreme Administrative Court
overturned the dismissal and remanded the case to the SJC, which then
demoted her to a lower court for two years.

The ECtHR later determined that these disciplinary actions were
politically motivated and aimed at silencing Todorova’s critical views, thus
violating her freedom of expression. The sanctions were found to be
excessively harsh and intended to intimidate her, serving as a form of
retaliation for her criticism. The court emphasised that leaving the violation
of Article 10 unaddressed could have a chilling effect on the entire national
judiciary.

This case was placed under enhanced supervision, during which the
Committee of Ministers noted ongoing reforms aimed at strengthening
judicial independence in Bulgaria.8' In June 2024, the Committee
welcomed the 2023 constitutional amendments that established a new SJC —
a body with no prosecutors and a majority of members elected by their
peers, as recommended by the Venice Commission. However, in July 2024,
the Constitutional Court ruled these amendments unconstitutional 8 stating
they fell under the jurisdiction of the Grand National Assembly.

5.3. United Macedonian Organisation Ilinden and Others v. Bulgaria

The case United Macedonian Organisation llinden and others v. Bulgaria®
involved applicants who claimed that their request for organisational
registration was unjustly denied. UMO Ilinden sought official recognition of

8 Case of Miroslava Todorova v. Bulgaria, App. No. 40072/13, 19 October 2021.

81 CM/Del/Dec(2023)1468/H46-7; CM/Del/Dec(2024)1501/H46-9.

82 Decision No. 13 issued on 26 July 2024 by the Constitutional Court of the Republic of
Bulgaria in Case No. 1/2024.

8 Case of United Macedonian Organisation llinden and Others v. Bulgaria, App. No.
59491/00, 19 January 2006.
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the Macedonian minority in Bulgaria, but domestic courts argued that the
organisation’s objectives threatened national unity and could incite ethnic
hatred. Concerns were expressed that UMO Ilinden's separatist stance posed
a risk to Bulgaria’s territorial integrity. The language and aims outlined in
the organisation's founding documents were interpreted as undermining
state sovereignty and potentially leading to societal unrest, thus representing
a threat to national security and public order.

The ECtHR concluded that the refusal to register the organisation
violated the applicant’s rights to freedom of association as protected by
Article 11 of the ECHR. The Court emphasised that while states may
impose restrictions for legitimate purposes, such as national security, these
restrictions must be necessary and proportionate. It asserted that the mere
expression of separatist views did not automatically warrant a refusal to
register an organisation. Ultimately, the Strasbourg court determined that
the concerns raised by Bulgarian authorities did not sufficiently justify the
refusal, underscoring the importance of protecting the rights of minority
groups in a democratic society.

The case United Macedonian Organisation Ilinden and others marked
the beginning of a series of applications and judgments against Bulgaria by
the ECtHR,®* all identifying violations stemming from the unjustified
refusals of Bulgarian courts to register associations seeking recognition for
the “Macedonian minority in Bulgaria”. Courts based their decisions on
national security concerns, the protection of public order, and the rights of
others — alleging separatist intentions — and the constitutional prohibition
against associations with political objectives, as well as failures to meet
formal legal requirements.®

In September 2019, the Committee of Ministers urged Bulgarian
authorities to provide updates on necessary individual and general measures
to address the long-standing issues faced by UMO llinden and other similar
organisations struggling for Convention-compliant registration. The
Committee emphasised the need for legislative measures to enhance the

8 Case of United Macedonian Organisation Ilinden and Others v. Bulgaria (no. 2.), App.
No. 34960/04, 18 October 2011; Case of United Macedonian Organisation llinden and
Others v. Bulgaria, App. No. 29496/16, 11 January 2018; Case of Yordan lvanov and
Others v. Bulgaria, App. No. 70502/13, 11 January 2018; Case of Vasilev and Society of
the Repressed Macedonians in Bulgaria Victims of the Communist Terror v. Bulgaria, App.
No. 23702/15, 28 May 2020; Macedonian Club for Ethnic Tolerance in Bulgaria and
Radonov v. Bulgaria, App. No. 67197/13, 28 May 2020.

8 Thus summarised in CM/ResDH(2020)197.
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Registration Agency’s capacity to assist associations in rectifying
registration issues and to ensure comprehensive identification of defects in
registration files. Bulgaria has yet to align registration practices with the
requirements of the Convention.®

Over 18 years after the first judgment in the group United
Macedonian Organisation llinden and others, associations seeking
recognition of the Macedonian minority continue to face routine refusals for
registration. This ongoing issue is exacerbated by a broader opposition to
their objectives, compounded by a persistent practice among authorities of
citing new reasons for refusal during repeated reviews of registration
documents. This group of cases continues to be one of the most contentious
issues in the Bulgarian political landscape, particularly after the
Constitutional Court’s decision declaring the political party UMO — Ilinden
— PIRIN unconstitutional.®” This ruling has reinforced prevailing narratives
that portray the UMO-Ilinden case as part of a long-standing ‘anti-
Bulgarian campaign” in Macedonia,® which diverges significantly from the
Strasbourg perspective on human rights protection.

5.4. Stanev v. Bulgaria

The case Stanev v. Bulgaria®® pertained to an applicant diagnosed with
schizophrenia, who contested his indefinite and involuntary placement
under partial guardianship in a psychiatric institution where he faced
degrading conditions. In 2000, a court declared Mr. Stanev partially
incapacitated without his knowledge. Consequently, in 2002, he was placed
in a remote social care home for individuals with mental disorders, isolating
him from his community and support networks.

Official visits by the European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment (CPT) in 2003
and 2004 revealed deplorable living conditions in the institution, marked by
inadequate facilities and a lack of therapeutic activities. Independent
psychiatric evaluations confirmed that the environment was harmful to his
mental health, indicating that his placement contradicted his actual needs
and constituted inhumane and degrading treatment.

8 See: CM/Del/Dec(2023)1475/H46-11, p. 2, and CM/Del/Dec(2024)1492/H46-7, p. 4.

87 Decision No. 1, issued on 29 February 2000 by the Constitutional Court of the Republic
of Bulgaria in Case No. 3/1999.

8 Kojouharov, 2005; Ivanov, 2008.

8 Case of Stanev v. Bulgaria, App. No. 36760/06, 17 January 2012.
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Despite his desire to leave and regain his legal capacity, Stanev’s
requests were repeatedly denied based on medical assessments. A 2006
independent evaluation suggested that his diagnosis was inaccurate and that
his confinement was detrimental to his mental well-being. His identity
papers were withheld by the staff, and he was under constant supervision,
severely limiting his autonomy and privacy. He could only leave home with
explicit permission, effectively confining him against his will.

National legislation may impose restrictions to prevent excessive
applications, but these should not result in automatic denial of access.
Instead, alternative measures, such as limiting the frequency of applications
or implementing prior admissibility reviews, could be considered.

In 2012, the ECtHR found that Bulgaria had violated Stanev’s rights
under the Convention by unlawfully depriving him of his liberty and
subjecting him to degrading treatment. The Court highlighted significant
deficiencies in Bulgarian law regarding the rights of incapacitated
individuals, noting the absence of automatic periodic reviews of
guardianship validity. While there may be valid limitations on access to the
courts, the right to request a court review of incapacity is fundamental.
Individuals should generally have direct access to courts, with the State
determining the procedure. While national laws might establish limitations
to curb an overabundance of applications, these should not lead to outright
denial of access. Instead, alternative approaches such as restricting the
frequency of applications or conducting preliminary admissibility
assessments could be considered.

The Stanev v. Bulgaria case has been pivotal in sparking significant
policy and academic discussions in Bulgaria, advocating for comprehensive
reform of the legal status of incapacitated individuals.®® However,
legislative reforms in 2017 only permitted partially incapacitated individuals
to directly access courts to request the restoration of their legal capacity.
The Committee of Ministers continued to urge Bulgarian authorities to
establish additional safeguards regarding temporary placements and the
procedures for placing individuals who cannot express their will.%

By 2021, the Committee acknowledged positive advancements within
the Stanev group, particularly the implementation of new regulations that
empower individuals under partial guardianship to make informed choices

% 'enosa et al., [Genova et al.] 2014. Toxoposa, [Todorova] 2015;
%1 See point 2 of CM/Del/Dec(2017)1288/H46-8.
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about residential services.®? Simultaneously, Bulgarian authorities were
urged to ensure that individuals under full guardianship were consistently
heard in court and strengthen safeguards for the termination and review of
placements. The Committee commended the country’s commitment® to
closing all social care homes and providing alternative care for individuals
with mental health disorders by 2035. However, the Council of Europe
continued to monitor living conditions closely, emphasising the urgent need
for measures to address critical issues such as increasing staffing levels to
prevent neglect and serious hygiene problems among vulnerable residents.
The Bulgarian government was also encouraged to evaluate whether
“family-type” homes, built on the same grounds as existing remote social
care facilities, could serve as a viable solution given the ongoing risk of
neglect due to insufficient qualified staff.

By 2024, the Committee of Ministers recognised improvements in the
living conditions of social care homes in Bulgaria, as indicated by the latest
CPT report, which found no significant hygiene issues.** However, further
action is still needed to prevent neglect stemming from inadequate staffing
levels. The Committee suggested establishing a national map of social
services and an integrated system to monitor staff recruitment. Regarding
legal safeguards, Bulgarian authorities are expected to ensure that
individuals under partial guardianship are consulted about their placements
and that those under full guardianship have their voices heard in court, along
with appropriate evaluations of their mental health.

5.5. Kulinski and Sabev v. Bulgaria

In the case Kulinski and Sabev v. Bulgaria,® the ECtHR examined
Bulgaria’s constitutional and legislative ban that restricted voting rights for
citizens serving prison sentences. The first applicant, Mr. Kulinski, was
convicted of hooliganism and served over a year in Sofia Prison from
November 2008 to December 2009. The second applicant, Mr. Sabev,
received a whole-life sentence for robbery and murder, which was later
commuted to a “simple-life” sentence. During their incarceration, both

92 CM/Del/Dec(2021)1406/H46-8.

% National Strategy for Long-Term  Care, [Online]. Available at:
https://www.mlsp.government.bg/uploads/1/en-long-term-care-strategy-final.doc
(Accessed: 16 August 2024).

% CM/Del/Dec(2024)1492/H46-6.

% Case of Kulinski and Sabev v. Bulgaria, App. No. 63489/09, 21 July 2016.
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applicants were denied the right to vote in the European Parliament
elections on 7 June 2009, and the Bulgarian parliamentary elections on 5
July 2009.

A comparative law study conducted during related proceedings®
revealed that as of 2012, seven Convention States — Armenia, Bulgaria,
Estonia, Georgia, Hungary, Russia, and the United Kingdom -
automatically revoked the right to vote for all convicted prisoners while they
served their sentences. By contrast, 19 imposed no restrictions on voting
rights for prisoners,®” while 17 adopted an intermediate approach, where
disenfranchisement depended on the nature of the offense or the length of
the custodial sentence.%®

The Strasbourg Court noted that the applicants were denied the right
to vote due to a blanket prohibition applicable to all convicted individuals in
detention — a restriction rooted in the Constitution and reflected in various
laws. It was clarified that removing voting rights without a specific judicial
decision did not inherently violate Article 3 of Protocol No. 1; however,
states must ensure that any restrictions are not general, automatic, or
indiscriminate. The ECtHR emphasised that Bulgaria’s constitutional and
legislative provisions failed to consider the individual circumstances of
offenders, unlike other laws that allowed for more nuanced restrictions, and
that resulted in a violation of Article 3 of Protocol No. 1 for both applicants.

The Kulinski and Sabev case, along with other cases concerning the
blanket ban on voting rights for prisoners®® or incapacitated persons® in
Bulgaria, was grouped and placed under enhanced supervision. The
Committee of Ministers noted that any general, automatic, and
indiscriminate restriction of the right to vote applicable to all convicted
persons is not compliant with the ECHR.

Consequently, it has been concluded that Bulgaria needs to undergo
constitutional reform to create a framework that aligns with the Convention
concerning the voting rights of individuals who are under partial

% Case of Coppola v. Italy (No. 3), App. No. 126/05, 22 May 2012, §§ 45-48.

% Albania, Azerbaijan, Croatia, Cyprus, the Czech Republic, Denmark, Finland, Ireland,
Latvia, Lithuania, Moldova, Montenegro, Serbia, Slovenia, Spain, Sweden, Switzerland,
North Macedonia, and Ukraine.

% Austria, Belgium, Bosnia and Herzegovina, France, Germany, Greece, Italy,
Luxembourg, Malta, Monaco, the Netherlands, Poland, Portugal, Romania, San Marino,
Slovakia, and Turkey.

% Case of Dimov and others v. Bulgaria, App. No. 45660/17, 8 June 2021.

100 Case of Anatoliy Marinov v. Bulgaria, App. No. 26081/17, 15 February 2022.
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guardianship and those who are incarcerated. %

5.6. Koilova and Babulkova v. Bulgaria

In a recent ruling, the ECtHR addressed the lack of legal recognition and
protection for the family life of same-sex couples in Bulgaria in the case
Koilova and Babulkova v. Bulgaria.'? The applicants, who have been living
together since 2009 and were married in the United Kingdom in 2016,
sought to have their marital status updated in Bulgarian civil registration
records. Despite possessing a valid UK marriage certificate, Bulgarian
authorities, including domestic courts, refused to acknowledge their
marriage, citing conflicts with Bulgarian public order and asserting that it
threatened fundamental societal values.

The applicants argued that the absence of official recognition
relegated their relationship to a mere de facto union under national law,
severely limiting their ability to manage legal and administrative matters as
a couple. This situation forced them to navigate private contracts as
individuals rather than as a legally recognised couple, adversely affecting
their legal status and personal identity, as they were denied the same respect
and rights afforded to opposite-sex couples.

In its defence, the Bulgarian government claimed that societal
attitudes towards same-sex unions were evolving and that there was
growing acceptance of LGBTIQ rights within Bulgarian society.'® The
Strasbourg court noted that Bulgaria’s position differed from that of Russia
in the case Fedotova and Others v. Russia,'® where the recognition of
same-sex couples was framed as conflicting with traditional family values.
Instead, the Bulgarian government focused on disputing the existence of a
positive obligation under Article 8 to grant legal recognition to same-sex
couples and urged the Court to allow for future social and legislative
developments in Bulgaria.1%

The ECtHR reaffirmed the evident trend among member states
towards recognising same-sex family unions!®® and concluded that

101 CM/Del/Dec(2023)1459/H46-4, point 4.

102 Case of Koilova and Babulkova v. Bulgaria, App. No. 40209/20, 05 September 2023.

108 |hid, § 32.

104 Case of Fedotova and others v. Russia, App. Nos. 40792/10, 30538/14 and 43439/14, 17
January 2023.

105 Case of Koilova and Babulkova v. Bulgaria, App. No. 40209/20, 05 September 2023.,
88§ 55-57.

106 1bid, § 56.
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Bulgaria’s lack of a legal framework failed to meet the fundamental needs
of the applicants as a couple. Ultimately, the Court determined that Bulgaria
had exceeded its margin of appreciation by not providing any legal
recognition for same-sex couples, thereby violating individuals’ rights to
respect for private and family life under Article 8 of the ECHR.

7. Conclusion

Over the past 30 years, the ECHR and the judgments from the Strasbourg
court have significantly enhanced human rights protections in Bulgaria.
Despite facing difficulties associated with controversial issues and the
prolonged non-implementation of various ECtHR rulings against Bulgaria
for over a decade, the Convention has had a significant impact on the
nation’s legal framework. This influence is particularly evident in
legislation and judicial decisions that have embraced a more rights-focused
perspective, promoting a culture of government accountability and respect
for individual rights. However, this progress has not come without
obstacles. Societal attitudes and prejudices, political resistance, and gaps in
legal scholarship and education continue to pose challenges. Bulgaria still
grapples with implementation issues concerning contentious human rights
matters, such as privacy rights in the context of secret surveillance, voting
rights for prisoners, LGBTQI rights, the rights of incapacitated persons, and
the rights of the Macedonian minority, among others. The tension between
the jurisprudence of the ECtHR and the rulings of the Constitutional Court —
particularly regarding the unconstitutionality of the Istanbul Convention —
has intensified discord within domestic case law, which has recently led to a
growing disconnection between Bulgarian jurisprudence and supranational
legal standards.
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