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AIDA BEKTASHEVA*

New Investment Policy of the Republic of Kazakhstan of 2022

Abstract

In modern conditions, issues related to investment law, the regulation of investment relations
and the implementation of investment activities in Kazakhstan are becoming more and more
relevant and of top interest. In this article, the author tried to describe the main patterns of
formation and development of investment legislation in the Republic of Kazakhstan,
investment legal relations, control over compliance with the terms of investment contracts
taking into account a completely new investment policy from 2022 and the creation of the
Astana Investment Center. A huge role in the formation of foreign investors' confidence in
Kazakhstan as a source of reliable investments was played by the timely adoption of legislative
acts that provided comprehensive protection and support for investors in Kazakhstan. This
article analyzes both strengths and weaknesses through SWOT -analysis and also suggests
the main next steps.

Keywords: Investment regime of Kazakhstan, legal framework, bilateral investment law,
SWOT -analysis.

https://doi.org/10.46942/SIDM.2023.1.7-28

1. Introduction

Kazakhstan is an upper-middle income and the world’s largest landlocked
developing country with the largest economy and highest GDP per capita in Central
Asia. Since its independence in 1991, Kazakhstan has made significant progress toward
creating a market economy and has attracted significant foreign investment given
abundant mineral, petroleum, and natural gas resources!. For example, Kazakhstan is
ranked 25th for Ease of Doing Business in the World Bank’s Doing Business 2020
report.

Kazakhstan posted an annual average GDP growth rate of 5.2% from 2005 to
2019, with GDP in 2019 reaching US$180.2 billion (US$9,731.2 per capita). In the

* Aida Bektasheva, PhD Student, University of Miskolc, Ferenc Dedk, Doctoral School of Law,
Supervisor: Dr. Matyas Imre associate professor

! Abykanova BT, Sariyeva AK, Bekalay NK, Syrbayeva S.J, Rustemova A.I, Maatkerimov N.O.
Technology and prospects of using solar energy. News of National Academy of Sciences of the Republic
of Kazakhstan, Series of Geology and Technical Sciences. 2019.
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first 9 months of 2019 the growth rate accelerated to 4.5% from 4.1% in 20192, The
country’s GDP shrank by 2.6% in 2020 as it took a heavy hit from the coronavirus
pandemic. In October 2020, the Ministry of National Economy of Kazakhstan
announced an updated GDP forecast for 2021, predicting a real GDP growth rate
of 2.8% in 20213As of January 1, 2021, the stock of foreign direct investment in
Kazakhstan totaled USD 166.4 billion, including USD 38 billion from the United States,
according to official statistics from the Kazakhstani central bank?. There are 13 special
economic zones and 36 industrial zones in Kazakhstan, which exempt investors
from various types of taxes and customs duties.

Kazakhstan’s investment climate is relatively strong to attract foreign
investment. It receives the vast majority of foreign direct investment (FDI) in
Central Asia. It has attracted significant foreign investment to develop its abundant
mineral, petroleum, and natural gas resources. As of October 2021, the stock of
foreign direct investment (FDI) totaled $170 billion, including $40.4 billion from
the U.S., according to official central bank statistics.

While Kazakhstan’s vast hydrocarbon and mineral reserves remain the
backbone of the economy, the government continues to make incremental progtess
toward diversification into other sectors.

A positive element is the diversity of investment sources. During the last five
years, massive foreign investment has poured into Kazakhstan from diverse
countries like Netherlands ($33.8 billion), the United States ($19.4 billion),
Switzerland $12.5 billion), China ($6.2 billion) and France ($4.7 billion). A bulk of
this investment (60 percent) has been attracted into the non-extractive sectors such
as trade, transportation, manufacturing, financial and insurance services. Kazakhstan
joined the Wortld Trade Organization (WTO) on 30 November 2015 as the 162nd
member. From January 2020, the WTO framework has been implemented in
Kazakhstan. Therefore, Kazakhstan has removed restrictions on opening branches
of foreign banks and insurance companies.

In 2008, Belarus, Kazakhstan and Russia formed a customs union with the prim
There are 13 special economic zones and 36 industrial zones in Kazakhstan, which
exempt investors from various types of taxes and customs duties aim of eliminating
interstate customs borders and customs clearances. With effect from 1 January
2015, the customs union was transformed into the Eurasian Economic Union
(EEU). The EEU aims to promote cooperation among member countries in a
number of areas, including the harmonization of macroeconomic policies, payment
of indirect taxes in mutual trade, customs matters, nontariff regulations (such as
import licenses and certificates of compliance), financial matters, intellectual

2 World Bank Data.
3 Data, the Ministry of the National Economy of Kazakhstan.
4 World Bank Data.
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property, procurement, energy, labor migration and transportation. In addition to
Kazakhstan, the current members of the EEU are Armenia, Belarus, Kyrgyzstan
and Russia.

Kazakhstan adopted the OECD Declaration and Decisions on International
Investment and Multinational Enterprises and became an associate member of the
OECD Investment Committee in June 2017.

Kazakhstan does not have a screening system in place and does not have legislation
specifically focused on the national security implications of FDI akin to the Foreign
Investment Risk Review Modernization Act of 2018 (FIRRMA). Kazakhstan’s central
bank (the National Bank of Kazakhstan) collects standard statistics on FDI and other
forms of investments, but mostly for macroeconomic purposes.

Over the years of the existence of investment legislation, its change and
transformation have systematically sought to implement the strategies laid down by the
President of Kazakhstan at different times, the investment needs were different®.

If at the dawn of the signing of the first edition of the Law of the Republic of Kazakhstan

"On Investments" in 2003, the emphasis was generally only on the raw matetials
sector of the economy, then after 2008 the trend began to change. The state began to
support investments in non-tesource sectors of the economy, paid attention to
investments of Kazakhstani capital in foreign markets, began to stimulate and promote
the export of goods to foreign markets. This was due to the need to introduce measures
of state support to exporters and domestic investors abroad. There were measures to
stimulate exports based on state support’.

In July 2018, the government of Kazakhstan officially opened the Astana
International Financial Center (AIFC)8, an ambitious project modelled on the Dubai
International Financial Center, which aims to offer foreign investors an alternative
jurisdiction for operations, with tax holidays, flexible labor rules, a Common Law-based
legal system, a separate court and arbitration center, and flexibility to carry out
transactions in any currency.

In 2019, the government founded Kazakhstan’s Direct Investment Fund which
became resident at the AIFC and aims to attract private investments for diversifying

5 Madiyev, G., Kerimova, U., Yespolov, A., Bekbossynova, A., Rakhimzhanova, G. Fostering
Investment-Innovative Activity within the Agro-Industrial Complex of the Republic of Kazakhstan,
Journal of Environmental Management and Tourism 9, 2018.

¢ Tukulov, B. “Discussion of possible ways to reduce the legal risks faced by foreign investors in the
implementation of activities in the Republic of Kazakhstan”.2013.

7 Boyd, S., Lalonde, M., & Hanotiau, B.Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon
Hizmetleri A.S. v. Republic of Kazakhstan, 2008.

8 Constitutional Law of the Republic of Kazakhstan dated December 7, 2015 "On the Astana
International Financial Center"
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Kazakhstan’s economy. The state company Kazakhlnvest, located in this hub, offers
investors a single window for government services’.

Also, in April 2019, the Prime Minister created the Cootdination Council for
Attracting Foreign Investment. The Prime Minister acts as the Chair and Investment
Ombudsman. In December 2018, the Investment Committee was transferred to the
supervision of the Ministry of Foreign Affairs, which took charge of attracting and
facilitating the activities of foreign investors. In January 2021, the Minister of Foreign
Affairs received an additional title of Deputy Prime Minister due to the expanded
portfolio of the Ministry. The Investment Committee at the Ministry of Foreign Affairs
takes responsibility for investment climate policy issues and works with potential and
current investors, while the Ministry of National Economy and the Ministry of Trade
and Integration interact on investment climate matters with international organizations
like the OECD, WTO, and the United Nations Conference on Trade and Development
(UNCTAD)™.

The protection of investors' rights and the stability of concluded contracts are
guaranteed by law, and the work of state bodies in relation to investors is very cleatly
regulated (free movement of capital, repatriation of capital, freedom to use profits,
the right of private ownership of land, including for foreign companies).

In its Strategic Plan of Development to 2025, the government stated that bringing
up the living standards of Kazakhstan’s citizens to the level of OECD countties is one
of its strategic goals.

In addition to eatlier approved program documents, the President adopted a
National Development Plan to 2025 in February 2021. The Plan outlines objectives and
parameters of a New Economic Course announced by President Tokayev in September
2020. A favorable investment climate is a part of this course.

2. Legal framework

The history of the formation and development of Kazakhstan's investment
legislation begins with the adoption of the first legislative act in this area - the Law
“On Foreign Investment in the Kazakh SSR” dated December 7, 1990. This law

established a legal regime for investment protection, as well as a number of tax

9 Abykanova BT, Sariyeva AK, Bekalay NK, Syrbayeva S.J, Rustemova A.I, Maatkerimov N.O.
Technology and prospects of using solar energy. News of National Academy of Sciences of the Republic
of Kazakhstan, Series of Geology and Technical Sciences. 2019

10 Sanalieva LK, Baitenizov DT, Akhmetova GT, Biryukov VV, Maydyrova AB, Goncharenko LP.
Intellectual potential of self-employment as the sign of the labor market. Bulletin of National Academy
of Sciences of the Republic of Kazakhstan. 2018

10
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benefits for foreign investors, which played a significant role in attracting the first
foreign investments into the economy of the republic!!.

The next step was the Law “On Foreign Investments” of December 27, 1994,
which is a kind of “second generation law". The changes that were made to it took
into account changes in the state's policy towards investors, which was dictated by
both the economic development of Kazakhstan as a whole and the beginning of the
formation of a favorable investment climate in the country.

With the adoption of the Law “On State Support of Direct Investments” of
February 28, 1997, investment legislation received its further development. This
legislative act was designed to regulate relations related to investment activities in
priority sectors of the economy, which gave a powerful impetus to the development
of the production sector.

The adoption of the Law “On Investments” dated January 8, 2003'2 is a new
confirmation of Kazakhstan's efforts to create a favorable investment climate and
attract external resources to the country's economy. A characteristic feature of this
legislative act is the creation of equal conditions, the provision of uniform
guarantees and preferences for both foreign and domestic investors. Today, the
republic faces the task of stimulating national capital by providing favorable
conditions to domestic investors. The Law “On Investments" consists, in essence,
of two parts, which were previously regulated by two separate aforementioned
legislative acts. The first part establishes the legal regime of investments, the second
contains provisions regulating relations on state support of investments.

The Leader of the Nation N.A. Nazarbayev to the people of Kazakhstan dated
December 14, 2012 "Strategy "Kazakhstan-2050": a new political course of the
established state".

The Government of the Republic of Kazakhstan approved Concept of the
Investment Policy of the Republic of Kazakhstan until 2026.

Today, Kazakhstan is taking measures to develop investment activities on the
territory of the republic, a legal framework has been formed (the Business Code, the
Law of the Republic of Kazakhstan "On Special Economic and Industrial Zones",
the Code "On Subsoil and Subsoil Use", tax, customs and land legislation).

The main regulatory act regulating relations related to investments in the
Republic of Kazakhstan is the Entrepreneurial Code of the Republic of
Kazakhstan'®, in particular Chapter 25 (hereinafter referred to as the
"Entreprencurial Code"). It defines the legal and economic basis for stimulating

1! Suleimenov, M., & Osipov, E.Review the legal framework for investment in the oil and gas sector of
Kazakhstan. Electronic resource, 2008.

12 The Law of the Republic of Kazakhstan. (2003). No. 373. About investment, dated January 8, 2003.
13 Code of the Republic of Kazakhstan dated October 29, 2015 No. 375-V "Entrepreneutial Code of the
Republic of Kazakhstan" (with amendments and additions as of 11/18/2022)

11
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investments, guarantees the protection of investors' rights when making
investments in Kazakhstan, defines measures of state support for investments, and
the procedure for resolving disputes with investors.

In October 2015, the Entrepreneurship Code (as amended), which superseded
the Law on Investments, was adopted in Kazakhstan. The code retained most of
the eatlier investment guarantees, such as the stability of contracts (with certain
exceptions), free use of income, the transparency of state investment policy, the
stability of tax and foreign labor law in relation to priority investment contracts,
reimbursement of losses in the event of nationalization and requisition, and certain
others.

3. The concepts of investment, investor, major investor and investment
activity!*

Investments are all types of property (except goods intended for personal
consumption), including financial leasing items from the moment of conclusion of
the leasing agreement, as well as the rights to them invested by the investor in the
authorized capital of a legal entity or an increase in fixed assets used for
entrepreneurial activity, as well as for the implementation of a public-private
partnership project, including the number of the concession project.

Apn investor means individuals and legal entities that invest in the Republic of
Kazakhstan.

3.1. Guarantee oflegal protection of investors' activities on the territory of the
Republic of Kazakhstan
This guarantee implies the investot's right to compensation for damage caused to
him as a result of the issuance by state bodies of acts that do not comply with the
legislative acts of the Republic of Kazakhstan, as well as illegal actions (inaction) of
officials of these bodies. The investor is provided with full and unconditional
protection of rights and interests, which is provided by the Constitution of the
Republic of Kazakhstan, and other regulatory legal acts of the Republic of
Kazakhstan, as well as international treaties ratified by the Republic of Kazakhstan.
The Republic of Kazakhstan guarantees the stability of the terms of contracts
concluded between investors and state bodies of the Republic of Kazakhstan,
except in cases when amendments to contracts are made by agreement of the
parties.

14 Code of the Republic of Kazakhstan dated October 29, 2015 No. 375-V "Entreprencurial Code of the
Republic of Kazakhstan" (with amendments and additions as of 11/18/2022)

12
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3.2. Guarantees of the use of income

Investors have the right, at their discretion, to use the income received from their
activities after taxes and other mandatory payments to the budget, as well as to open
bank accounts in national currency and (or) foreign currency in banks in Kazakhstan
in accordance with the banking and cutrency legislation of the Republic of
Kazakhstan.

The Law on State Property primarily regulates the privatization of state-owned
assets. Although the law allows (with certain exceptions) the privatization of any
types of assets, typically, only shares in Kazakhstani companies are privatized. The
Committee for State Property and Privatization of the Ministry of Finance carries
out the privatization of assets owned by the state (as a whole). Regional executive
authorities carry out the privatization of assets owned by various regions of
Kazakhstan

4. The concept and types of investment preferences

Investment preferences are advantages of a targeted nature provided in accordance
with the legislation of the Republic of Kazakhstan to legal entities of the Republic
of Kazakhstan implementing an investment project and leasing companies
importing technological equipment within the framework of an investment project
on the basis of a financial leasing agreement for a legal entity of the Republic of
Kazakhstan implementing an investment project.

4.1 Investment disputes

Investment disputes can be resolved through negotiations, including with the
involvement of experts, or in accordance with the dispute resolution procedure
previously agreed by the parties.

If it is impossible to resolve investment disputes through negotiations, disputes
are resolved in accordance with international treaties and legislative acts of the
Republic of Kazakhstan in the courts of the Republic of Kazakhstan, as well as in
international arbitrations determined by agreement of the partie!s.

International investment agreements to which Kazakhstan is party typically provide
for the following substantive protections, subject to restrictions relating to public
interest and sensitive sectors of the economy:

—  fair and equitable treatment (FET);

—  expropriation (direct and indirect) protections;

15 Blackmon P. Connecting Specific Reform Policies to Investment and Business. In In the Shadow of
Russia: Reform in Kazakahstan and Uzbekistan. Michigan State University Press; 2011

13
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—  most-favoured-nation (MFN) treatment;

—  non-discrimination/national treatment;

—  full protection and security; and

— umbrella clause.
Kazakhstan is a party to the 1958 New York Convention "On the Recognition and
enforcement of foreign arbitral awards"16.
Kazakhstan has signed the Convention on the Settlement of Investment
Disputes July 23, 1992 and according to the official case-database of ICSID
Convention Kazakhstan!” participated as a defendant in 14 cases initiated by the
foreign investors. Kazakh claimants (with foreign investments) participated in five
cases, including against the Republic of Kazakhstan.
Under the UNCITRAL rules Kazakhstan and Kazakh nationals participated in five
cases regarding investment disputes. Also, under Stockholm Chamber of
Commerce Kazakhstan participated as a defendant in three cases.

5. Bilateral Investment Treaties

Kazakhstan has concluded bilateral treaties on the encouragement and mutual
protection of investments with 49 countries!®. Kazakhstan is also party to a number
of multilateral treaties concerning foreign investments (for example, the Energy
Charter).

There is no publicly available repository of treaty preparatory materials.
Kazakhstan has not yet adopted a model BIT, although there may be plans to do so
(the details are not publicly available).

Kazakhstan’s BITs typically define ‘investment’ broadly, although some of the
more recent BITs (eg, with Singapore, UAE) expressly exclude certain types of
assets (eg, natural resources, commercial loans) from the definition. The definition
of ‘investment’ typically provides an illustrative list of investments, which is not
exhaustive and generally includes:

— movable and immovable property and any other property rights, such as rent,
liens and mortgage;

— shares, bonds, debentures of a company and other forms of participation in
companies;

16 United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards New
York, 10 June 1958

17 International Centre for Settlement of Investment Disputes 14 October 1966

18 International Investment Agreements Navigator, Kazakhstan, Investment Policy Hub
https://investmentpolicy.unctad.org/international-investment-agreements/countties /107 /kazakhstan

14
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— intellectual property rights that are protected under the national legislation of
the contracting party in whose tertitory the investments ate made, including
copyrights, trademarks, patents, industrial samples and technical processes,
know-how, commercial secrets;

— business concessions that are given according to the law or contract; and

— licences, authorisations, permits and similar rights conferred provided
according to the national legislation of the state of the party.

'Investors' are typically defined broadly as well, covering both natural persons
(including persons with double citizenship) and legal entities (eg, companies, non-
commercial organisations, and even legal entities registered in a third country but
owned or controlled by a legal entity of a state party to another BIT with
Kazakhstan).

DATE
DATE OF OF
NO. SHORT TITLE STATUS PARTIES SIGNATU ENTRY
RE INTO
FORCE

1 Kazakhstan - Signed (not in Qatar 12/10/2022
Qatar BIT (2022) force)

2 Kazakhstan - Signed (not in Singapore 21/11/2018
Singapore BIT force)

(2018)

3 Kazakhstan - Signed (not in United Arab 24/03/2018
United Arab force) Emirates
Emirates BIT
(2018)

4 Japan - In force Japan 23/10/2014 25/10/20
Kazakhstan BIT 15
(2014)

5 Kazakhstan - In force North 02/07/2012 21/05/20
Macedonia, The Macedonia 16
former Yugoslav
Republic of BIT
(2012)

15
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NO. SHORT TITLE

6 Estonia -
Kazakhstan BIT
(2011)

7 Kazakhstan -

Serbia BIT (2010)

8 Kazakhstan -
Romania BIT

(2010)

9 Austria -

Kazakhstan BIT

(2010)

10 Kazakhstan - Viet
Nam BIT (2009)

1 Kazakhstan -
Qatar BIT (2008)

12 Kazakhstan -
Slovakia BIT

(2007)

13 Finland -

Kazakhstan BIT

(2007)

14 Jordan -

Kazakhstan BIT

(2006)

15 Armenia -
Kazakhstan BIT

(2006)

16

STATUS

In force

In force

In force

In force

In force

Signed (not in
force)

In force

In force

In force

In force

PARTIES

Estonia

Serbia

Romania

Austria

Viet Nam

Qatar

Slovakia

Finland

Jordan

Armenia

DATE OF
SIGNATU
RE

20/04/2011

07/10/2010

02/03/2010

12/01/2010

15/09/2009

04/03/2008

21/11/2007

09/01/2007

29/11/2006

06/11/2006

DATE
OF
ENTRY
INTO
FORCE

26/08/20
14

07/12/20
15

17/07/20
13

21/12/20
12

07/04/20

14

29/06/20

16

01/05/20
18

01/07/20
08

01/08/20
10
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DATE
DATE OF OF
NO. SHORT TITLE STATUS PARTIES SIGNATU ENTRY
RE INTO
FORCE

16 Kazakhstan - In force Sweden 25/10/2004 01/08/20
Sweden BIT 06
(2004)

17 Kazakhstan - In force Latvia 08/10/2004 21/04/20
Latvia BIT (2004) 06

18 Kazakhstan - In force Pakistan 08/12/2003 07/12/20
Pakistan BIT 09
(2003)

19 Kazakhstan - In force Netherlands 27/11/2002 01/08/20
Netherlands BIT 07
(2002)

20 Greece - Signed (not in Greece 26/06/2002
Kazakhstan BIT force)

(2002)

21 Kazakhstan - In force Tajikistan 16/12/1999 20/11/20
Tajikistan BIT 01
(1999)

22 Bulgaria - In force Bulgaria 15/09/1999 20/08/20
Kazakhstan BIT 01
(1999)

23 Kazakhstan - In force Russian 06/07/1998 11/02/20
Russian Federation 00
Federation BIT
(1998)

24 BLEU (Belgium- In force BLEU 16/04/1998 06/02/20
Luxembourg (Belgium- 01
Economic Luxembourg
Union) - Economic

Union)

17
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NO.

25

26

27

28

29

30

31

32

18

SHORT TITLE

Kazakhstan BIT
(1998)

France -
Kazakhstan BIT
(1998)

Kazakhstan -
Kuwait BIT
(1997)

Kazakhstan -
Uzbekistan BIT

(1997)

Kazakhstan -
Kyrgyzstan BIT
(1997)

India -
Kazakhstan BIT
(1996)

Czech Republic -
Kazakhstan BIT
(1996)

Georgia -
Kazakhstan BIT
(1990)

Azerbaijan -
Kazakhstan BIT
(1996)

STATUS

In force

In force

In force

In force

Terminated

In force

In force

In force

PARTIES

France

Kuwait

Uzbekistan

Kyrgyzstan

India

Czechia

Georgia

Azerbaijan

DATE OF
SIGNATU
RE

03/02/1998

31/08/1997

02/06/1997

08/04/1997

09/12/1996

08/10/1996

17/09/1996

16/09/1996

DATE

ENTRY
INTO
FORCE

21/08/20

00

01/05/20
00

08/09/19
97

01/05/20
05

26/07/20
01

02/04/19
98

24/04/19
98

30/04/19
98
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DATE
DATE OF OF
NO. SHORT TITLE STATUS PARTIES SIGNATU ENTRY
RE INTO
FORCE

33 Kazakhstan - In force Malaysia 27/05/1996 03/08/19
Malaysia BIT 97
(1996)

34 Kazakhstan - Terminated Romania 25/04/1996 05/04/19
Romania BIT 97
(1996)

35 Kazakhstan - In force Korea, 20/03/1996 26/12/19
Korea, Republic Republic of 96
of BIT (1996)

36 Iran, Islamic In force Iran, Islamic 16/01/1996 03/04/19
Republic of - Republic of 99
Kazakhstan BIT
(1996)

37 Israel - In force Israel 27/12/1995 19/02/19
Kazakhstan BIT 97
(1995)

38 Kazakhstan - In force United 23/11/1995 23/11/19
United Kingdom Kingdom 95
BIT (1995)

39 Hungary - In force Hungary 07/12/1994 03/03/19
Kazakhstan BIT 96
(1994)

40 Kazakhstan - In force Mongolia 02/12/1994 13/05/19
Mongolia BIT 95
(1994)

41 Ttaly - Terminated Ttaly 22/09/1994 12/07/19
Kazakhstan BIT 96

(1994)
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NO.

42

43

44

45

46

47

48

49

50

20

SHORT TITLE

Kazakhstan -
Poland BIT
(1994)

Kazakhstan -
Ukraine BIT
(1994)

Kazakhstan -
Lithuania BIT
(1994)

Kazakhstan -
Switzerland BIT
(1994)

Kazakhstan -
Spain BIT (1994)

Egypt -
Kazakhstan BIT
(1993)

Finland -
Kazakhstan BIT
(1992)

Germany -
Kazakhstan BIT
(1992)

China -
Kazakhstan BIT
(1992)

STATUS

In force

In force

In force

In force

In force

In force

Terminated

In force

In force

PARTIES

Poland

Ukraine

Lithuania

Switzerland

Spain

Egypt

Finland

Germany

China

DATE OF

SIGNATU

RE

21/09/1994

17/09/1994

15/09/1994

12/05/1994

23/03/1994

14/02/1993

29/09/1992

22/09/1992

10/08/1992

DATE
OF
ENTRY
INTO
FORCE

25/05/19
95

09/01/19
97

25/05/19
95

13/05/19
98

22/06/19
95

08/08/19
96

14/02/19
98

10/05/19
95

13/08/19
94
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DATE
DATE OF OF
NO. SHORT TITLE STATUS PARTIES SIGNATU ENTRY
RE INTO
FORCE
51 Kazakhstan - In force United States 19/05/1992 12/01/19
United States of of Ametrica 94
America BIT
(1992)
52 Kazakhstan - In force Tirkiye 01/05/1992 10/08/19
Turkey BIT 95
(1992)

6. Investment Bodies

The principal state body overseeing investments in Kazakhstan is the Committee
on Investments within the Ministry of Foreign Affairs. Among other things, the
Committee on Investments is charged with negotiating and concluding investment
contracts with investors pursuant to the Entrepreneurship Code.

The Council of Foreign Investors under the President of the Republic of
Kazakhstan, the Council for Improving the Investment Climate, the Council for
Attracting Investors chaired by the Prime Minister of the Republic of Kazakhstan
are functioning to address point and systemic problematic issues of investors. The
functions of the Investment Ombudsman are assigned to the Prime Minister of the
Republic of Kazakhstan.

In June 2014, the government created the position of investment ombudsman,
i.e., a government official whose purpose is to review and try to resolve investment
issues and disputes between investors and the state
6.1. Astana International Financial Center (AIFC)"

The Astana International Financial Center operates, modelled on the Dubai
International Financial Center, one of the tasks of which is to assist in attracting
investments into the country's economy on the principles of the law of England
and Wales and the standards of international financial centers. It offers foreign
investors an alternative jurisdiction for operations, with tax holidays, flexible labor rules,
a Common Law-based legal system, and flexibility to carry out transactions in any

19 Constitutional Law of the Republic of Kazakhstan "On the Astana International Financial Center",
December 7, 2015
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currency. The GOK recommends that foreign investors use AIFC for contracts with
Kazakhstani businesses.

7. Main problems and trends of attracting investments

The main problems hindering the attraction of investments into the country's
economy include:

7.1. State regulation and management:

state intervention in the economy (pricing, monopolization, high proportion
of quasi-public sector presence, requirements for Kazakhstani content;

low investor confidence in the judicial system and law enforcement agencies,
including weak protection of private capital by them (high risk of
confiscation);

insufficiently developed competition, including administrative barriers for
businesses that restrict access to competitive markets for a wide range of
entrepreneurs;

insufficient efficiency of public investments (violations in the amount of 224.2
billion tenge according to the results of 5 state programs (2020), of which
financial violations — 9.9 billion tenge, inefficient planning and use of budget
funds — 214.3 billion tenge);

insufficiently ~effective interdepartmental interaction between various
government agencies and development institutions;

excessive bureaucracy (delaying the allocation of funds, obtaining documents
in various instances at the local level);

absence of a policy to protect and promote external investments, including
those aimed at achieving the goals of the ESG agenda;

an insufficiently developed system of information and communication
support for investors.

7.2. Problems of factors of production®

insufficiently developed engineering infrastructure and lack of ready-made
industrial premises;

lack of available land resources (often the best land plots have already been
purchased);

20 The concept of investment policy of the Republic of Kazakhstan until 2026 dated July 15, 2022 No.

482
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— lack of available financial resources for the development of investment
potential and their weak diversity;

— obsolescence of fixed assets (increase in depreciation of fixed assets — from
34.2% to 42.8% (2016-2020);

— shortage of skilled labor;

— low critical mass of industrial entrepreneurs in the manufacturing industry;

— the absence of a digital platform that promotes the unification of industry and
related structures (training, logistics, sales, standards, etc.).

7.3. Legal regulation:
— imperfection of investment legislation (ambiguous interpretations of norms,
frequent amendments and additions);
— low involvement of investors in the process of drafting and discussing draft
laws and other regulatory documents.

7.4.
— undiversified structure of investments in fixed assets and FDI by industries
and regions;

Structural problems?':

— the small capacity of the domestic consumer market (according to the World
Bank??, this factor is in the top 6 out of 15 factors that investors pay attention
to. Studies have confirmed the existence of a correlation between the number
of FDI projects being implemented and the size of the population®.
Kazakhstan with its vast territory has a population of only 19.1 million people.

— Dbarriers to tariff and non-tariff regulation of partner countries;

— currency risks for investors;

— the absence of ESG country standards, including the carbon regulation
system.

21 The concept of investment policy of the Republic of Kazakhstan until 2026 dated July 15, 2022 No.
482

22 https://openknowledge.worldbank.org/bitstream /handle/10986/33808 /9781464815362.pdf

2 https:/ /www.investmentmonitor.ai/analysis/fdi-drivers-and-domestic-markets- does-size-matter
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SWOT - analysis of attracting investments?*

Strengths:

1. Increased attention on the part of the state to
the issue of attracting investments within the
framework of the implemented state policy.

2. Favorable business climate.

3. High investment attractiveness of the country
due to the possession of a significant mineral
resource base.

4. Favorable geographical position of Kazakhstan
with access to the large consumer markets of the
EAEU, Central Asia, China and India.

5. The existence of a system of development
institutions aimed at promoting investment in the

Weaknesses:

1. Low level of investor confidence in the judicial
system.

2. Insufficient efficiency of public investments.

3. Insufficiently effective  interdepartmental
interaction between various state bodies and
development institutions in the framework of
attracting and retaining investments.

4. An insufficiently developed system of information
and communication support for investors.

5. Lack of a policy to protect and promote external
investments.

6. Insufficiently developed infrastructure for investors

1. Further liberalization of the investment regime
in the country, strengthening the positive
investment image of the country in the world
capital markets.

2. Revision of existing investment agreements
considering structural changes in the world
economy and the economy of Kazakhstan.

3. Implementation of projects that contribute to
the gradual transition to a "green" economy and
the development of digital technologies.

4. Implementation of projects focused on the
EAEU markets, in particular, Russia and Central
Asian countries.

5. Creation of separate incentive measures for
investment projects that meet the Sustainable
Development Goals.

6. Application of the MFC platform, including its
rights and mechanisms for resolving investment
disputes.

country's economy. (transport and logistics, production, engineering, trade
infrastructure).
7. A high degree of depreciation of fixed assets in the
cconomy and, as a result, a high level of costs and low
labor productivity.
8. Imperfection of investment legislation.
9. Low involvement of investors in the process of
drafting and discussing draft laws and other regulatory
documents.
10. Currency risks for investors.

Opportunities: Threats:

1. The decline in the investment attractiveness of the
country as a result of political instability.

2. Depletion of the mineral resource base.

3. The decrease in the investment attractiveness of
Kazakhstan's natural resources as a tresult of the
transition of countries to carbon neutrality.

4. Low investment activity of domestic investors and
a decrease in the inflow of foreign capital.

5. The persistence of high risks in the economy due to
structural imbalances of the economy and the
direction of investment.

6. The loss of existing competitive advantages and
industrial potential of the country due to a reduction
in growth rates and (or) low investment in fixed assets,
as well as foreign direct investment.

7. Aggravation of global competition for investment,
including from neighboring countries, and as a result,
a possible flow of foreign investment from
Kazakhstan.

24 The concept of investment policy of the Republic of Kazakhstan until 2026 dated July 15, 2022 No.

482
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8. Further Development of the Investment Ecosystem

In order to attract additional investment in the country's economy, measures will be
taken to develop alternative sources of investment, strengthen the role of the
banking sector in financing the economy, transform PPP mechanisms, and reduce
the shadow economy.

As part of the implementation of the investment policy, priority will be given to
the creation of new export-oriented and high-tech industries, integration into
regional and global value chains and supplies, ensuring food security and the
development of the domestic market, considering international commitments.

The key benchmarks for attracting investments in the non-resource sector and
moving away from the raw material model of development will be labor productivity
growth, increasing the volume and complexity of exports, as well as phased
localization of production?®.

Work will continue on the implementation of projects aimed at introducing the

best available technologies according to OECD standards at existing production
facilities, and the development of "green" technologies, the development of
alternative energy sources, including "green" hydrogen.
Such dialogue platforms as the Council of Foreign Investors under the President of
the Republic of Kazakhstan, the Council for Improving the Investment Climate
under the Prime Minister of the Republic of Kazakhstan and the Investment
Ombudsman are actively operating in Kazakhstan, which are designed to promptly
resolve problematic issues arising during investment activities in Kazakhstan.

9. Conclusion

At the moment, huge efforts are being directed by the government of the country
to create conditions that would consolidate the image of Kazakhstan as an attractive
country for investment, with minimal risk for its promotion. Towards improvement
in the investment climate, a number of measures have been undertaken. Investment
attraction function has been assigned to the Ministry of Foreign Affairs.
Coordinating Council on Investment Attraction was created under the
chairmanship of the Prime Minister.

At the same time foreign companies remain concerned about the risk of
preferences for domestic companies and mechanisms for government intervention
in foreign companies’ operations, particularly in procurement.

2 Olcott M. Is Kazakhstan Moving in the Right Direction? In Kazakhstan: Unfulfilled Promise (pp. 245-
288). Carnegie Endowment for International Peace; 2010.
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The Law of January 8, 2003 No. 373-11 "On Investments", which replaced them,
as well as the current Business Code of the Republic of Kazakhstan contain only
the definition of "investment", while the concept of direct investment has not
received due attention. Given this, first of all it is necessary to define the concept of
direct investment. The main regulatory act regulating relations related to
investments in the Republic of Kazakhstan is the Entrepreneurial Code of the
Republic of Kazakhstan?, in particular Chapter 25 (hereinafter referred to as the
"Entreprencurial Code").

At the moment, huge efforts are being directed by the government of the
country to create conditions that would consolidate the image of Kazakhstan as an
attractive country for investment. The imperfection of investment legislation is
noted in the concept of investment policy of the clear action program is needed to
attract foreign investment, and on the basis of this program it is necessary to create
leverage to attract and stimulate external investment. In  this regard, Kazakhstan
approved on July 15, 2022 until 2026 as one of the weaknesses of the policy,
negatively affecting the effectiveness of attracting investment. In addition, the
legislative framework should contain strong mechanisms for protecting investors.
World practice has developed various forms of legal cooperation between the host
country and foreign investors also.

Thus, during the implementation of the Investment Policy of the state,
Kazakhstan has achieved significant success in the development of its socio-
economic potential. Thanks to the foreign capital received, the Republic of
Kazakhstan has strengthened its position as a country with powerful energy
resources and ambitious, but at the same time sustainable plans for the future.

The activation of the investment process based on the state investment policy
is one of the most effective mechanisms of socio-economic transformation. At the
same time, the growth of the economy and the ever-increasing need for capital and
technology require further institutional reforms to create attractive investment
conditions and greater protection of investors' rights in Kazakhstan.

26 Code of the Republic of Kazakhstan dated October 29, 2015 No. 375-V "Entreprencurial Code of the
Republic of Kazakhstan" (with amendments and additions as of 11/18/2022)
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ALIZ MORICZ*

Dogmatic issues of expert evidence in a comparative law approach**

Abstract: Before any codification, the role of the expert in civil proceedings was
questionable. As legal scholars have interpreted the provisions on the expert differently,
different views have emerged on the role of the expert. The question arises, what does an
expert qualify as? Is he an assistant to the judge or a means of evidence? The present study
aims to answer this question by examining the most relevant civil procedural codes of
Hungary, analyzing the current regulations in force, and furthermore, by looking at the
European perspective.

Keywords: expert evidence, role of the expert, officially appointed expert, party-appointed
expert, civil procedure law, European civil procedure law

Absztrakt: A szakérté perbeli szerepkorének megitélése minden kodifikaciot megeléz6en
kérdéses volt. Mivel a jogtuddsok eltéréen értelmezték a  szakértére vonatkozd
rendelkezéscket, a szakértSi szerepkort illetben kiilonboz6 allaspontok alakultak ki Igy
jogosan meriil fel a kérdés, hogy minek is minGsiil a szakérté? A bir6 segédszerve, avagy egy
a bizonyitasi eszk6z0k koézil? Jelen tanulmany erre a kérdésre kivan valaszt adni, hazank
polgari eljarasjoganak legmeghatarozobb térvényeit vizsgalva, a hatalyos szabalyozast
elemezve, tovabba egy eurdpai kitekintés keretei kozott.

Kulcsszavak: szakértSi bizonyitds, szakértdi szerepkor, kirendelt szakértd, maganszakértd,
polgari eljarasjog, eurdpai polgari eljarasjog

https://doi.org/10.46942/STDM.2023.1.29-48

1. The initial estimation and the evolution of the role of the expert in Hungary
1.1. Act LIV of 1868

Expert evidence is a legal institution with a long history: it was first regulated in the
Aet LIV of 1868 on the Code of Civil Procedure — the first civil procedural code in
Hungary, which sought to regulate the whole Hungarian civil procedure
comprehensively.

The Act only mentioned the activity of experts in connection with the judicial
inspection. Accordingly, an expert could be called upon, if the court deemed it
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necessary.! The selection of the expert was primarily left to the parties, but it was
also possible for them to decide on the appointment of an expert for several
different subjects, and for the judge himself to appoint a third.? It should be stressed,
that the relevance and applicability of the opinion of the expert in the legal dispute
was decided by the court.?

It can be noted, that the court used the expert as an auxiliary to the court during
the inspection, but at the same time, the opinion of the expert could be evaluated
by the court in its decision, so he was also present as a means of evidence — thus,
our first Code was characterised by the dual role of the expert.

1.2. Act I of 1911

The Act I of 1911 (hereinafter referred to as the Plész Act) was created with regard
to the German model and was marked by the name of Sandor Plész, who was a
prominent Minister of Justice at that time. The Code was considered outstanding in
its time and contributed greatly to the development of the provisions currently in
force, regarding expert evidence.

Unlike the Act of 1868, the Plosz Act already had a separate chapter on expert
evidence, the Chapter XII, entitled ,,Experts". According to Section 350, an expert
was appointed, if special knowledge was required for the assessment of a significant
fact in the case, or to carry out the inspection — it is important, that the absence of
this special knowledge on the part of the court, as a prerequisite for appointment
was first mentioned by the Plész Act.

There are different views in the legal literature on the role of the expert. In the
work of Géza Magyary, one of the most prominent legal scholars of that time, we
can discover a certain duality: according to his view expressed in 1898, the expert is
not a means of evidence, but only an assistant to the judge,* but at the same time,
on the basis of his work related to the Plosz Act, he saw the expert as both a judicial
assistant and one of the means of evidence.> However, pursuant to Matcel Kovics,

* PhD student, University of Miskolc Ferenc Dedk Doctoral Law School, Institute of European and
International Law, Department of Civil Procedure Law. Supervisor: Adrienn Turkovicsné Nagy PhD.,
director of institute, associate professor.

# Supported by the UNKP-22-3 New National Excellence Program of the Ministry for Culture and
Innovation from the source of the National Research, Development and Innovation Fund.

T Act LIV of 1868 on the Code of Civil Procedure, Section 211.

2 PARLAGI, M.: A szakért6i bizonyitds Ujraszabalyozasanak sziikségességérdl. In: NEMETH, J. — VARGA,
1. (eds.): Egy 7j Polgdri Perrendtartds alapjai. Budapest, HVG-ORAC Lap- és Konyvkiad6 Kft., 2014. 511.
3 Act LIV of 1868 on the Code of Civil Procedure, Section 217.

4+ MAGYARY, G.: A magyar polgdri peres eljards alaptanai. Budapest, Franklin-Térsulat Magyar Irodalmi
Intézet és Konyvnyomda, 1898. 200.

5> MAGYARY, G.: Magyar polgiri perjog. Budapest, Franklin-Tarsulat Magyar Irodalmi Intézet és
Konyvnyomda, 1913. 449-451.
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under the Plész Act the expert cleatly functions as the assistant of the judge,® and
his point of view was also supported by Andor Sarffy, when he said, that the expert
is a quasi judge of fact.’

1.3. Act IIT of 1952

The Plész Act was replaced by the Ae 11T of 1952, which defined the civil procedural
law of Hungary for more, than sixty years. During the codification process, the
legislation underwent significant changes: the previous Code was shortened,® the
normative regulations on expert evidence have been clarified.

According to Section 171, Subsection 1 of the Act, it declared, that if special
knowledge (which the court does not have) is necessary to establish or assess a fact
or other circumstances relevant to the legal dispute, the court shall appoint an
expert. An expert could be anyone, who was able to substitute the lack of expertise
of the court — only this special knowledge was requited to act as an expert. The
appointment could be made by the agreement of the parties, and the court was only
entitled to decide, if this was not done. In addition, at the request of a party, the
court could appoint another expert to replace the previously appointed one, if it was
necessary for the purpose of taking evidence.’?

Under Section 166, Subsection 1, the Act has taken a determined stand on the
role of the expert, since the expert was placed among the means of evidence.
However, problems arose in relation to the opinion of the expert appointed by the
parties, as the Code of 1952 did not mention the party-appointed expert as a means
of evidence. This ,,silence" of the Act has created difficulties for the judiciaries,
which has resulted in inconsistent jurisprudence regarding to the assessment of the
party-appointed expert and his opinion. This is best illustrated by the fact, that the
legal practice has taken five different approaches to the assessment of the opinion
of the party-appointed expert. On this basis, his opinion

e is not an evidence, equalled to the personal statement, the professional
opinion of the party;!©

e isindeed the personal statement, the professional opinion of the party, but
must be assessed within the evidence;!!

¢ KOVACS, M.: A polgdri perrendtartas magyarizata 1. Budapest, Benk6 Gyula Csaszari és Kiralyi Udvari
Konyvkereskedése, 1911. 435-450.

7 SARFEY, A.: Magyar polgdri perjog. Budapest, Grill Karoly Konyvkiadévallalata, 1946. 290-297.

8 See: NEMETH, J.: A polgdri perjogunk fejlidése a felszabadulds dta. Magyar Jog, 1985/3-4. 290.

O Act I1I of 1952 on the Code of Civil Procedure, Section 177. Subsections (3)-(6)

10 BH1996. 102., BH2004. 59.

1BH1999. 365., BH2007. 192.
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e s not stated as evidence, but treated as such, so contradictions must be
resolved;!'? a means of evidence, not specified by the Act, but it has to be
taken into discretion;!?

e isan evidence in the legal dispute, so if it is contrary to the opinion of the
officially appointed expert, then there are two opposite opinions, and, in
pursuance of that, the joint hearing of the experts is necessary;'*

e is a sui generis means of evidence, not mentioned in Section 166, Subsection
1 of the Code of 1952, which the court is obliged to assess in the context
of the free taking of evidence.!

1.4. Act CXXX of 2016

In the context of the codification of the At CXXX of 2076 on the Code of Civil
Procedure, the role of the expert was again on the agenda, which was an interesting
issue in the codification process only in a theoretical manner. Since the eatlier
drafting and coming into force of the A XXIX of 2076 on judicial experts had
already decided this issue, the regulation of the Code was bound to it in a sense.
However, in the codification process, several people have stated,! that the Act
should define the expert as an auxiliary to the court, and not as a means of evidence
— furthermore, that the Hungarian system of expert evidence should be aligned with
the one declared in the Italian Code of Civil Procedure. But on the other hand, the
legislator had to take the fact into consideration, that the Concept,!” which laid
down the cornerstones of the Code, declared the need to carry through the principle
of free disposition, which was enforced by the Act on judicial experts. In
consideration with the circumstances, my opinion is, that the function of the expert
as an assistant to the judge would have introduced excessive officialism into the
evidentiary procedure, which would have been contrary to the fundamental
objectives of the Code of Civil Procedure.

With regard to this, Section 268, Subsection 2 of the Code declares, that an
expert, who may be employed in civil proceedings is a means of evidence — and his
expert opinion can be used as evidence in the legal dispute, on the basis of this
provision. Hereby, it can be determined, that the Code essentially adopted the

12 BH1983. 233.

13 BDT2003. 759.

14 BDT2001. 181., BH2003. 17.

15 BH2012. 175.

16 See: VARGA, L — BLESS, T. (eds.): Szakértdi Javaslat az 7j polgiri perrendtartis kodifikdcidjira. Budapest,
HVG-Orac Lap- és Kényvkiadé Kft. — Magyar Kézlony Lap- és Konyvkiado Kft., 2016. 618.

17 Concept for a new Code of Civil Procedure — Concept adopted by the Government on the 14th of
January, 2015.
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provisions of the Act of 1952 with regard to the role of the expert, with the
difference, that the Code also mentions an additional method of employing an
expert: namely, private expert evidence. By arranging the party-appointed expert by
legal means, the Code of Civil Procedure remedied the deficiencies of the Code of
1952, cut off the loopholes and the uncertain legal practice surrounding it — thus,
creating one of the most significant reforms of the Code.

2. Expert evidence in the Hungarian civil procedure

2.1. Employment of an expert

An expert is a petson, who, in addition to the court's lack of expertise, enables the
coutt to ascertain facts relevant to the outcome of the dispute, or to make a proper
assessment of the facts as they are perceived.!® Generally speaking, an expert is a
person with special knowledge, who, unlike the court, expresses his opinion on a
question of fact, rather than on a question of law. This special expertise is usually
understood as knowledge and experience outside the law, beyond general
knowledge.!” However, the effective and fair enforcement of substantive rights in
litigation requiring special knowledge is also guaranteed by the highest possible level
of impartial and independent performance of expert activity.?? The Act XXIX of
2016 on judicial experts is intended to ensure this quality of expert activity, so the
Code of Civil Procedure only allows the use of experts or ad hoc experts?! listed in
the register of judicial experts under the Act.

Under the provisions of the Code,? the party producing evidence may choose
between two mutually exclusive ways of taking expert evidence: either he may
appoint an expert himself, or the court may appoint one on his motion (as a sub-
case of the employment of an officially appointed expert, the Act also allows the
use of an expert appointed in other proceedings). So, as a general rule, the parties
are primarily entitled to choose the expert. The court may decide on the person of
the expert as a second choice, only if the parties cannot jointly appoint a person,
who is otherwise eligible to be an expert in the dispute under the rules of the Code,

18 FARKAS, J.: Bizonyitds. In: SZILBEREKY, J. — NEVAIL, L. (eds.): A polgiri perrendtartis magyarizata.
Budapest, Kézgazdasagi és Jogi Konyvkiado, 1976. 927.

1 BANYAL L: Igazsagiigyi szakértS a targyaloteremben — a kérdéskor vizsgalata a szakért szemszogébdl.
In: SZAKALY, Zs. (ed.): Tanulmdnykitet — Igazsdgiigyi szakértd a targyaliteremben. Budapest, Magyar Kozlony
Lap- és Konyvkiado Kft., 2019. 11.

20 ASzZODI, L.: Szakérték. In: WOPERA, Zs. (ed.): A polgdri perrendtartasrol szold 2016. évi CXXX. tirvény
magyarizata. Budapest, Wolters Kluwer Kiado, 2017. 403.

2 An ad hoc expert may be a person with appropriate expertise, who is not otherwise qualified as an
expert. However, this is only possible in exceptional cases, where there is no registered judicial expert in
the field in question, or there is one, but none of them can perform their duties, or where the field in
question is not listed in the Act. See: Act XXIX of 2016 on judicial experts, Section 2. 4.)

22 Act CXXX of 2016 on the Code of Civil Procedure, Section 300, Subsection 3.
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and is untouched for exclusion. Contrary to the previous law, the appointment
cannot be made without questions being asked, but the court may only ask
questions, if the party has done so, and only in relation to the facts, which the party
has raised in his questions.??

The Code of Civil Procedure provides, that if a party has already requested the
appointment of an officially appointed expert, or the use of an expert appointed in
other proceedings, the employment of a party-appointed expert may no longer be a
possibility in relation to the same matter.?* Furthermore, if a party has requested the
appointment of an officially or patrty-appointed expert, on the same subject matter,
there is no way to employ an expert appointed in other proceedings.?

Although the possibility of choosing is the power of the party, this option is not
only binding the court, but also the other party. Since in the area of means of
refutation and overthrowing expert opinion, it limits the procedural space of the
opponent of the party producing evidence: if the route of a party-appointed expert
is chosen, the opposing party can only prove by private expert evidence, while if the
route of an officially appointed expert is chosen, the opposing party can only prove
in this way, and can only raise concerns about the private expert evidence and the
evidence of an officially appointed expert proposed and obtained by the party
producing evidence in the same way.?

The Act establishes a hierarchy of the ways in which an expert may be employed:
private expert evidence is the primary method — an officially appointed expert may
be employed, if the party cannot or does not wish to appoint a party-appointed
expert, and does not commission a party-appointed expert to provide an expert
opinion. This may be the case, for example, if the party producing evidence is not
able to provide professional responsibility, or if he wants to make use of a legal aid,
because his income and financial circumstances do not allow him to pay the fees of
a party-appointed expert.”” However, there are exceptions to the primacy of private
expert evidence. For example, the Code may exclude the employment of a party-
appointed expert in certain cases, as it does within the common rules on actions
related to personal status, that the employment of a party-appointed expert is not
possible in such actions.?® In cases, where the court takes evidence of its own
motion on the basis of a statutory mandate, it is also not possible to employ a patty-

2 ASzODI, L.: im. 412.

24 Act CXXX of 2016 on the Code of Civil Procedure, Section 302, Subsection 5.

25 Act CXXX of 2016 on the Code of Civil Procedure, Section 306, Subsection 4.

20 VIRAG, Cs.: A szakértSi bizonyitas egyes kérdései a polgari perben — A 2016. évi CXXX. t6rvény
Ujitasai a szakértSi bizonyitds korében. In: SZAKALY, Zs. (ed.): Tanulmdnykitet — Igazsdgigyi s3akértd a
tdrgyaldteremben c. konferencia. Budapest, Magyar KozIlony Lap- és Konyvkiadé Kft., 2019. 25.

2T NAGY, A.: A bizonyitas. In: NAGY, A. — WOPERA, Zs. (eds.): Polgari eljdrdsjog 1. Budapest, Wolters
Kluwer Kiadé, 2021. 331-332.

28 Act CXXX of 2016 on the Code of Civil Procedure, Section 434, Subsection 5.
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appointed expert, but only an officially appointed expert can be employed for the
relevant special questions.

With regard to the employment of the expert, it is important to note, that
according to the regulations of the Code of Civil Procedure, the opinions of the
officially and party-appointed expert are considered in the same context — they are
assessed in the same circle in terms of evidentiary value.

2.2. Regulations related to an officially appointed expert

The court appoints the expert by court otrder, at the request of the parties. This
appointment order is made after the parties have been heard and the facts and
citcumstances have been clarified in the course of the proceedings.

According to Section 307 of the Hungarian Code, upon a motion, the court shall
officially appoint an expert, if regarding a given subject matter, the employment of
a party-appointed expert or an expert officially appointed in other proceedings was
not requested by any of the parties producing evidence, all the opinions of the party-
appointed experts are inconclusive, or it is necessary to provide clarifications as
necessary to address the inconclusiveness of the opinion of an expert officially
appointed in other proceedings, or to answer any question proposed.

The motion for the appointment of an expert shall state all the questions, that
needed to be answered by the expert, and the opposing party also has the right to
request questions, which have to be asked. The court may also address questions to
the expert, but as it is bound by the parties’ motion, it cannot go beyond that, but
only in relation to the factual allegations covered by the parties' questions.?’

In its order, the court shall call upon the expert to submit a written expert opinion,
or to supplement it. Exceptionally, it is also possible for the court to summon the
expert for a hearing, if it appears appropriate. In particular, the expert may be
summoned to a hearing, if the determination of the boundaries of the legal dispute,
or the data necessary to form an opinion justifies the presence of the expert at the
hearing.?

Since expert evidence is costly, Section 308, Subsection 4 states, that if justified, the
court may also call upon the expert to produce a working schedule, which shall
include his tasks and the expected costs. In such a case, the court may only call upon
the expert to submit his written opinion, after the party has been informed of the
working schedule and only, if the party declates, that he wishes the expert to carry
out his activity. If the party does not request or does not make a statement within

2 RACSKAY, ] A szakértire vonatkozd quaba/)o{a.r /e@'egmbh viltozdsai a polgari peres e /amx/)an In:
hu/fil bli k k

pliogi forum .pdf (20th of December, 2022) 7.
30 Act CXXX of 2016 on the Code of Civil Procedure, Section 308, Subsection 3.
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the time limit, the party shall be deemed to have withdrawn its motion to employ
the expert.

The court shall discharge the officially appointed expert from his appointment
ex officio, if the expert is not entitled to preceed under the official appointment by
virtue of an Act, or he is prevented from proceeding for another important reason,
or the expert cannot be expected to deliver an expert opinion on the subject matter,
or if the court determined in its decision, that he refused to deliver an opinion valid
grounds. The officially appointed expert must be also discharged, if the party
withdrew his motion for the employment of an expert before the submission of the
expert opinion, or if the court did not order or conduct the taking of expert
evidence, or another reason specified by law exists.! If the expert was excluded
from the action or discharged from the official appointment, the court shall appoint
another expert ex officio.?

The court shall serve the written opinion of the officially appointed expert to
the parties. The patties may request questions to be asked to the expert regarding
his expert opinion, or on essential data in the action, that were not communicated
to him, and may request clarifications to be made by the expert as necessary to
address any inconclusiveness of his expert opinion. If the court accepts the
proposal, it shall call upon the expert to supplement his expert opinion in writing,
ot, if it seems to be expedient, the court shall summon him to the hearing.?® If the
opinion of the officially appointed expert is inconclusive and the inconclusiveness
could not be addressed despite the clarifications provided by the expert, the court
shall, upon a motion, officially appoint a new expert.>*

2.3. Appointing a private expert

The appearance of the legal institution of a party-appointed expert in the Code of
Civil Procedure is a significant novelty — it was also required in order to ensure
consistency with the substantive law on judicial expetts.

A party-appointed expert has already been defined earlier as an expert, who gives
his opinion on the basis of a civil law mandate from the party, based on the
investigational material provided by the principal — but his opinion has not been
accepted as an expert opinion by the courts in legal disputes. Judicial practice was
inherently distrustful of the party-appointed expert, because the civil law mandate
behind his opinion was not defined in the Act IT” of 1959 on the Civil Code.
According to Section 474, Subsection 2 of the previous Civil Code, the expert was

31 Act CXXX of 2016 on the Code of Civil Procedure, Section 310.
32 Act CXXX of 2016 on the Code of Civil Procedure, Section 311, Subsection 1.
33 Act CXXX of 2016 on the Code of Civil Procedure, Section 313.
34+ Act CXXX of 2016 on the Code of Civil Procedure, Section 315, Subsection 1.
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required to perform his duties according to the instructions of the principal and in
his interest, and this substantive rule, pursuant to the earlier view, brought into
doubt the impartiality of the expert and the consideration of his opinion.>® However,
the Civil Code currently in force no longer contains a reference in the interest of
the principal in the regulations on personal service contracts. The right to instruct,
which is determined in Section 6:273, Subsection 1, in the Az 7 9f 2073 on the Civil
Code (the agent shall follow the instructions of the principal) is not applicable in
view of the special regulation, defined in Section 47 of the Act on judicial experts,
since this Act provides, that the expert may not be instructed in connection with
the professional findings of the expert opinion — he is obliged to act with regard to
the principle of independence and impartiality.

The employment of a party-appointed expert cannot be made automatically, as
in order to submit his opinion, according to Section 302, Subsection 1 of the Code
of Civil Procedure, firstly, the party producing evidence must make a motion to the
court — who has an interest in the fact to be proven by the expert by the court as
truth. It is important to emphasise, that the ,expert opinion" filed with the
statement of claim may also be suitable to determine the boundaries of the legal
dispute or explaining the claims of the plaintiff, and thus for serving the efficiency
of the proceedings. But according to the provisions of the Code of Civil Procedure,
it does not qualify as a private expert opinion, it cannot be considered as evidence,
because the conditions set out in Section 303, Subsection 2 cannot be fulfilled with
regard to the expert appointed before the statement of claim was filed.>
On the motion, the general rules of evidence and other relevant civil procedural
regulations are normative, so the court applies them to decide whether or not to
grant the motion and, if so, when. This method of using an expert, unlike the
method of appointing an expert officially, does not require the motion to state the
specific questions to be answered by the expert. In the case of an opinion of a party-
appointed expert, the expert must act on the basis of the information provided by
the party, and not in accordance with the instructions of the court in its order.’’

The regulations on the rights and obligations of the party-appointed expert are
settled in Section 303 of the Code. In this respect, it should be pointed out, that the
provisions governing the party-appointed expert are almost consistent to the
regulations in regard to the expert appointed ex officio,® but the Code imposes
certain additional obligations on the party-appointed expert. According to these

3 SZALAL P.: Bizonyitas. In: WOPERA, Zs. (ed.): Kommentar a polgari perrendtartdsril s3old 2016. évi CXXX.
torvényhez. Budapest, Magyar Kozlony Lap- és Konyvkiado Kift., 2017. 528.

30 SZALAL P.: i.m. 529.

37 BARTAL, G.: SzakértSk. In: PETRIK, F. (ed.): Polgdri eljardsjog I-1I. — Kommentdr a gyakorlat s3dmdira.
Budapest, HVG-ORAC Lap- és Konyvkiad6 Kft., 2022. 425-426.

38 See: Act CXXX of 2016 on the Code of Civil Procedute, Sections 307-315.
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additional obligations, a party-appointed expert shall be obliged to inform the
opposing parties of his principal of the subject matter of his mandate, the scope of
matters to be examined, and any on-site inspection or examination scheduled by
him, and allow the opposing party to make statements regarding the subject matter
of the mandate, and to submit observations, that are relevant to the subject matter
of the examination. The party-appointed expert also has to prepare his expert
opinion, including the assessment of any statement or observation communicated
to him by an opposing party, and answer questions asked by the court, the parties
and the party-appointed expert of the opposing party during the hearing or taking
evidence.? It is important to note, that a party-appointed expert — just like an expert
appointed by the court — is bound by confidentiality with regard to personal data,
facts and circumstances, that come to his knowledge in the course of preparing his
opinion.* If the party-appointed expert fails to comply with these obligations, it
may have serious consequences, as his expert opinion is then considered to be
inconclusive, in view of Section 316, Subsection 2, and cannot be used as evidence
in the legal dispute.

In the context of private expert evidence, the data and questions necessary for
the preparation of an expert opinion ate in principle provided directly to the expert
by the party appointing the expert, as part of the mandate. It may be the case, that
even the identification of the necessary relevant data requires special knowledge,
that is why the Code explicitly and separately grants the party-appointed expert the
right to inspect and copy documents, and to be present at the hearing or otherwise
at the taking of evidence. In exercising these rights, the expert may be able to
indicate to the party appointing him, that some informations, which are essential for
the preparation of an expert opinion are missing from the case file, and that it is
justified for the party to make further submissions or to request further evidence.
According to the regulations of the Act, the party-appointed expert may have to
supplement his opinion orally at the hearing, including the clarification of the
reasons for the professional disagreement with the other party-appointed expert's
opinion. In order to do this effectively, the Code empowers the expert to propose
questions to the parties during the proceedings. However, it should be noted, that
the party-appointed expert can exercise his rights (declared in Section 303,
Subsection 1 of the Code) from the moment, the order for the taking of evidence
is made, which is the moment, when he acquires his special status in the civil
proceedings. If the party producing evidence has had a party-appointed expert's

39 Act CXXX of 2016 on the Code of Civil Procedure, Section 303, Subsections 1-2.
40 See: Act XXIX of 2016 on judicial experts, Section 53, Subsection 2.
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opinion prepared before the trial, this does not entitle the expert to attend at the
hearing, for example.*!

The Hungarian Code of Civil Procedure gives any party submitting a party-
appointed expert opinion the right to request, that the opinion of the expert has to
be supplemented, for a number of specified reasons. In any case, the purpose of the
motion is to ensure, that the party-appointed expert's opinion is capable of being
proved ot disproved — since the consequences of ground for supplementation and
failure to supplement the opinion are the opinion cannot be taken into account as
evidence. The supplementation may be justified by the questions of the opposing
party and by any informations from the case, which are relevant to the issue and the
expert did not take into account when preparing his opinion, for example because
it was revealed by evidence taken subsequently.*> The reason for supplementation
may be any inconsistency with the opinion of the expert of the opposing party
regarding the subject matter, in which case either party may request that both of the
party-appointed experts supplement their opinions orally at the same hearing.*3

Section 316, Subsection 2 of the Code specifically regulates the cases of
inconclusiveness of the party-appointed expert opinion. In the first place, all the
conditions, that lead to the inconclusiveness of the opinion of the officially
appointed expert,* also lead to the inconclusiveness of the opinion of the party-
appointed expert. However, there are several cases, where the opinion of the party-
appointed expert may be inconclusive. The reason for imposing additional
requirements is, on one hand, that the party-appointed expert has no connection
with the court, acts essentially on the basis of a contractual relationship with the
party appointing him, and the law must ensure, that the opponent of the party
appointing him is also allowed to participate in expert evidence. It achieves this by
making it a reason for inconclusiveness, if the party-appointed expert failed to
petform his procedural obligations specified in the Act,® or it was not
supplemented regarding the questions raised by the opposing party.*¢ On the other
hand, the speciality of private expert evidence is, that two private expert opinions
can be produced, so it is easy for them to take opposing positions on a technical
issue. The court cannot, of course, resolve the conflict on a professional basis, but
neither can it establish the relevant fact, on which the expert is asked to give an
opinion, without an expert opinion. In such a case, the private expert evidence is
considered to be unsuccessful, to which the law attaches the legal consequence of

M NAGY, A.: Szakérték. In: WOPERA, Zs. (ed.): Nagykommentir a polgdri perrendtartasril szols 2016. évi
CXXX. tirényhez. Wolters Kluwer Kiado, 2022. (Online legal database)

42 AszODI, L.: im. 411.

43 Act CXXX of 2016 on the Code of Civil Procedure, Section 304, Subsection 3.

# Act CXXX of 2016 on the Code of Civil Procedure, Section 316, Subsection 1.

45 Act CXXX of 2016 on the Code of Civil Procedure, Section 316, Subsection 2. b)

4 Act CXXX of 2016 on the Code of Civil Procedure, Section 316, Subsection 2. c)
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inconclusiveness, but only, if there is no other cause for inconclusiveness with
regard to any of the expert opinions. The opinion of the party-appointed expert is
also inconclusive, if it has not been supplemented at a hearing as to the technical
reasons for the conflict. Thus, if one private expert gives oral evidence on the
reasons for the conflict and the other does not, the opinion of the first private expert
may be taken into account as evidence, while the opinion of the other private expert
may not.*’

Experts are entitled to remuneration and reimbursement of expenses for their
activity — the rules on remuneration are settled in Decree No. 3/1986 (II. 21.) IM
on the remuneration of judicial experts. Although officially appointed expert
evidence is equal with the party-appointed expert evidence, the provisions
governing the remuneration of a court-appointed expert and a party-appointed
expert are distinct. While for the officially appointed expert, Annex I to the Decree
effectively sets out the fees for each expert act, the fees for the party-appointed
expert are determined on a matket basis, given the relationship of trust between the
parties, and are therefore freely negotiated between the two parties. The fee paid to
the party-appointed expert becomes part of the litigation costs, to which the party
is entitled on the basis of the amount of the award, if the fee is charged. Therefore,
since the party-appointed expert is chosen by the party and the questions to be
answered ate also determined by him, the fee must be paid by the party. It follows,
that he also have to bear the risk of failure of the expert opinion.*® However, if the
party-appointed expert's opinion is considered to be inconclusive for the reasons
listed in the Code, and the inconclusiveness cannot be eliminated (or the dissolution
of the inconclusiveness has been unsuccessful), the fees of the party-appointed
expert cannot be awarded as litigation costs in favour of the successful party.*

3. The European perception of the role of the expert

In fact, it is important to examine the impact of civil procedural law and judicial
practice in countries of major European importance on our country. Thus, during
the codification process of the Hungarian Code of Civil Procedure, the legislator
had to take into account not only the Hungarian procedural traditions, but also the
various Buropean procedural solutions, with regard to the system of expert
evidence. The subject of this study is the analysis of the system of expert evidence
in the civil procedural codes of the United Kingdom, Germany, Austria and Italy.

YTNAGY, A.: i.m. (Online legal database)

48 PRIBULA, L.: A szakértdi dij meghatirozdsanak gyakorlati problémai a megijitott polgdri perrendi modellben.
Jogtudomanyi K6zlony, 2022/2. 52-54.

4 Act CXXX of 2016 on the Code of Civil Procedure, Section 318, Subsection 1.
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The Civil Procedure Rules of England, created by Lord Woolf, date back to 1998.
Expert evidence is regulated by Chapter XXXV, entitled ,,Experts and Assessors".
Under this chapter, the task of the expert is to assist the judge in his field of expertise
— this obligation overrides any other instructions.’® This regulation sets out the
English position on the role of the expert, right at the very beginning: the British
procedural law explicitly determines the expert as an assistant to the judge, unlike
the regulations declared in the Hungarian Code currently in force.

Two types of experts can be used in the British legal dispute: one is the expert
acting at the unilateral request of the party with the burden of proof — who can be
defined as a quasi private expert. Such an expert cannot be instructed by either party
during the dispute, cannot be subject to any requirements on his part, and cannot
accept any directions or other assistance from the parties, except, what the judge
has expressly authorised him. However, the parties may submit written questions
concerning the written opinion of the expert, within a statutory time limit of twenty-
eight days.

On the other hand, at the joint request of the parties, it is also possible to use a

single joint expert,>! chosen jointly by the parties. The single joint expert, as opposed
to an expert unilaterally appointed by the party producing evidence, may be
instructed by the parties and they may also comment on his opinion or request, that
he should be asked to answer further questions.> In the absence of the agreement
between the parties, the court is entitled to choose the expert from the list of experts
drawn up by the parties, or from the register of experts.
The opinion of the expert can only be submitted in writing, and the British Code
sets out the mandatory contents of the opinion.> In addition, the court may, at any
stage of the proceedings, consult separately and with the parties, ask the experts for
information and order a meeting between the experts.>

Civil procedural law in Germany is governed by the long-established
Zivilprozessordnung (ZPO), which has been in force since 1877. The subject matter of
the evidence is clearly defined by the law: it is to be understood as the procedurally
relevant facts declared by substantive law. The German legal literature defines the
relevant facts for expert purposes as events and material phenomena in the external
world (and their scientifically verifiable laws) and the state of human mind.>

50 Civil Procedure Rules — Rule 35.3.

5! Civil Procedure Rules — Rule 35.10. Subsection 1.

52 Kiaria Joggyakorlat elemz6 Csoport A :{aken‘oz bizonyitds a hzromgl eljarisban (Osszefoglals vélemény). Tn:
ht .h s/default/fil k £ el df  (20th  of

December 2022) 15.
53 See: Civil Procedure Rules — Rule 35.10.

5 Kuria Joggyakotlat-clemzé Csoport: i.m. 15.
55 ROSENBERG, L. — SCHWAB, K. H. — GOTTWALD, P.: Zivilprozessrecht. Miinchen, Beck, 16. Aufl., 2004.
751.
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It is important to note, that in German civil procedure law, the court plays an
active role in the taking of expert evidence. The judge has the duty to warn the
parties, if any relevant facts, aspects or circumstances have been disregarded, and
must discuss them with the parties — this duty on the part of the coutt corresponds
to the principle of case management, declared in the Hungarian Code. Once the
court has successfully summarised the facts with the parties, it can qualify them both
legally and factually, and then ask questions to the parties. In addition, the court has
a duty to seek to ensure, that the parties of the dispute make their statements and
requests for evidence on the facts in question, ot to fill in missing informations.>
The German procedural law prepares for the main hearing either by setting an eatly
first hearing (frither erster’”), or by ordering a written preparatory procedure
(schriftliches 1 orverfabren®®). The most important and central issue of these legal
institutions are the preparation of the evidentiary procedure.

The German procedural law knows the institution of an independent right to
take evidence.”® This has added the possibility of preliminary taking of evidence to
the expert evidence system. Thus, not only it is possible before or during the
proceedings, if there is a risk of loss of evidence or if it is difficult to use any of it,
but any party may request its order, pursuant to Section 485, Subsection 2 of the
ZPO. Its scope is defined normatively in the law: it is possible, if the expert has to
determine the condition of a person or thing, the amount of personal or material
damage, the cause of a contractual lack of supplies and the cost of compensation
for all these.®

The German Code makes no difference between an expert opinion provided by
an officially or party-appointed expert, and Section 411a states, that a written expert
opinion may be used directly as evidence in other proceedings as well — clarifying
the position of the German Code of Civil Procedure on the role of the expert in
this way. In other respects, the rules of the Hungarian expert evidence system are
identical in content to the German Code.¢!

The Austrian Code of Civil Procedure (Die dsterreichische Zivilprozessordnung) of
1895, drafted by Franz Klein, is similar to the German law in many respects, but
reflects a completely opposite position on the issue of expert evidence. Because the
expert opinion — including the inspection — is not a means of evidence, but s defined

5 Zivilprozessordnung — Section 139, Subsection 1.

57 Zivilprozessordnung — Section 272, Section 275, Subsection 1.

38 Zivilprozessordnung — Section 276, Subsection 1.

3 HARSAGI, V.. Kigép-eurdpai polgari perjogi reformok és kodifikdcid az elmilt negyedszdzadban — Tradicid és
megiijulds. Budapest, HVG-ORAC Kiado, 2014. 42-61.

0 Kutia Joggyakotlat-elemzé Csoport: i.m. 14.

ol Kuria Joggyakorlat-elemz6 Csoport: i.m. 14.
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as a judicial act belonging to the discovery of the facts of the dispute, in order to
enforce the principle of investigation.?

Sections 351-467 of the Austrian Code contain the rules on experts, who

assist the courtin its decision-making for the purpose of establishing facts, requiting
special knowledge.®® An expert may be employed, if it is deemed necessary in the
legal dispute. In this context, the court has a wide discretionary power, which is not
bound by the parties' statements, even if they are in agreement. Before appointing
an expert, the parties must be heard, but the court may also appoint an expert of its
own motion without the parties' request, ot even another expert if it considers it
necessary.
In accordance with the rules of the court, the expert submits his opinion either
orally, but typically in writing, in response to the decision of the court to appoint
him, which must, in any case be reasoned. A joint expert opinion may be ordered
or several experts may be appointed in the same dispute, as there is no prohibition
on this in the Act. Conflicts of expert opinions may take place within the framework
of the free taking of evidence, on the basis of a court order, which may be available
for both in-court and out-of-court expett opinions.®*

The regulations of the Italian Code of Civil Procedure (Codice di Procedura Civile)
are important, because the codification of the Hungarian rules on experts was
intended to adapt the the Italian expert evidence system. This would undoubtedly
have meant a major change in the role of the expert, since the Italian Code defines
the expert as an auxiliary to the judge. The role of the expertin Italy is best illustrated
by the fact, that the Code states the expert in civil proceedings not as an expert, but
as a technical consultant (comsulente tecnico) — the use of the term ,,expert” is limited
to criminal proceedings.®

In the field of expert evidence, under Italian procedural law, the use of a
technical consultant can take two forms: on one hand, the court may decide to
appoint a consultant officially, who may act either independently or in cooperation
with the judge. Furthermore, there is also the possibility of a consultant appointed
by the parties (who, under the Hungarian Code of Civil Procedure, is a quasi private
expert). However, it is important to stress, that the Italian Code of Civil Procedure
does not know the legal institution of a consultant (expert) appointed in other
proceedings.

According to Article No. 61 of the Italian Code of Civil Procedure, the court
may, if necessary, be assisted by one or more technical consultants with specific

02 KARLIK, W.: Die Verwirklichung der Ideen Franz Klein in der Zivilprozessordnung von 1895. In:
HOFMEISTER, H. (ed.): Forschungsband Franz, Klein. Wien, 1988. 91-92.

03 KUHN, K.: A szakértdi tevékenység tirvényi szabalyozdsa az, os3itrik jogban. Beliigyi Szemle, 2005/10. 45-48.
04 Karia Joggyakotlat-elemzé Csoport: i.m. 13.

5 BARANYABAN, J.: Az olasz polgdri perrendtartds bizonyitdsi szabdlyai. (Manuscript) 2-3.
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competence for certain acts or throughout the entire proceeding. The law is rather
restrictive in this regard, leaving it to the discretion of the judge to decide on the
appointment of consultants: the judge can appoint a technical consultant anytime
he needs the assistance of a qualified consultant to solve technical issues. The judge
does that often, and then he charges the party, who repuested such appointment, or
both parties, with the costs of the activities of the consultant. In this event, the
patties will be able to appoint their own technical consultants to review the work of
the consultant of the judge and comment upon it.% It is important to note, that
more, than one consultant may only be appointed, if this is expressly required by
law, or there is a serious necessity, which cannot be resolved otherwise.” However,
the law does not specify, what is qualified as a serious necessity.

The court appoints the consultant from the register of technical consultants,
defines his tasks and the questions he must answer — in this respect, the Italian Code
is similar to the Hungarian Code of Civil Procedure. But unlike under Hungarian
law, the court-appointed consultant may perform his duties independently, ot in
cooperation with the judge. If he performs his task alone — within the time limit
specified by the court —, the consultant must inform both the court and the technical
consultants of the parties about the results of his activities.

The court-appointed consultant must make minutes of his investigations, if they
are carried out with the assistance of the judge. However, if he has carried out his
task independently, he must make a report (rapporto)®® — this report will be the quasi
,expert opinion", which, also because of the role of the expert, cannot be considered
as evidence. This report is not obligatory for the judge to issue a judgment, as it is
nothing else, than a logical sequence of thinking of an ,,expert”, who acts as an
assistant and not a member of the judiciary board.”™

The Italian procedural law emphasises mediation, in which the technical
consultant appointed by the court can also play a role, as the parties can conciliate
in the presence of the consultant. This is very different from the Hungarian rules,
since under the Hungarian Code, the task of the expert is to express his opinion on
a specific issue as a means of evidence, and he does not take part in mediation
proceedings. Pursuant to Article No. 197 of the Italian Code, if the president of the
court deems it necessary, he shall invite the technical consultant to participate in the

% GROSSI, S.: A comparative analysis between the Italian Civil Proceeding and the American Civil
Proceeding before federal courts. In: GROSSI, S. — PAGNI, M. C. (eds.): Commentary on the Italian Code of
Civil Procedure. New York, Oxford University Press, 2010. 17.

7 Codice di Procedura Civile — Article 191.

% GREBOWIEC-BAFFONI, J. — PAVONE, P.: Aspects of the function of technical consultants in civil and
criminal proceedings in Italy. In: MALEWSKI, H. — MATULIENE, S. — JUODKAITE-GRANSKIENE, G.
(eds.): Developments of criminalistics theory and future of forensic expertology. Vilnius, MRU, 2022. 372.

 Codice di Procedura Civile — Article 195.

70 GREBOWIEC-BAFFONI, J. — PAVONE, P.: i.m. 369.
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conciliation before the court, to hear the parties' opinions and to express his views
in the presence of the parties, in an attempt to reconcile them.

It is important to note, that in his order for the official appointment of a
technical consultant, the judge simultaneously gives the parties the opportunity to
appoint their own consultant within a certain time limit — this is necessary under
Italian procedural law, in order to ensure, that the parties’ rights are not violated.”
With this regard, a technical consultant appointed by the parties can be defined as a
private expert. Importantly, the parties enjoy a relatively greater freedom of
appointment, as the technical consultant of the parties does not have to be a
registered consultant.

When analysing the procedural law solutions in Europe, it can be observed, that
the majority of the regulatory systems I have examined are those, that define the
expert as an auxiliary to the court. In these systems, a high degree of discretional
power on the part of the court can be observed, as the employment of an expert is
only possible, if the court deems it necessary. Moreover, in the procedural codes of
the states, in which the expert is determined as a means of evidence, the disputes,
in which he may be employed are specifically laid down. As far as the Codes of Civil
Procedure of Germany and Austria are concerned, the two Codes are similar in
many respects, except for expert evidence — because when it comes to defining the
role of the expert, the two Acts reflect opposite positions, and at the same time
provide a completely different system of expert evidence. So does the Italian Code
of Civil Procedure, which also defines the expert as an assistant to the judge
(technical consultant). Nevertheless, I believe, that the Italian regulation itself could
be more thorough and detailed, as important provisions are missing from the Code,
such as the question of inconclusiveness: when an opinion — or in this case, a report
— is considered to be inconclusive, what the legal consequences are, or how the
inconclusiveness itself can be eliminated. But the Act also does not specify the
circumstances, in which an expert may be disqualified. Thus, in this respect, the
Hungarian Code of Civil Procedure implements a more complex and
comprehensive regulation.

4. Conclusion

During the codification process of the Hungarian Code, the legislator aimed at a
consistently functioning expert evidence, free of the uncertainties surrounding the
old Act — an objective, which, in my opinion, the legislator has met. With the Code

T GROSSI, S.: im. 17.
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coming into force, it has created the theoretical and legal basis for this, thereby
providing a solid foundation for an effectively conducted expert evidence system.

From my point of view, one of the most significant innovations of the Code is
the reform of the provisions on party-appointed experts. A party-appointed expert,
like a court-appointed expert, is a personal means of evidence, his private opinion
is also considered as evidence and, for the purposes of probative value, is considered
as the same as the opinion of a court-appointed expert.

With regard to the role of the expert, based on a comparison of the positions in
the legal literature and the European regulations, it can be concluded, that apart
from the initial duality, the legislator has always maintained, that the use of an expert
is a means of evidence, the expert himself is a personal means of evidence, and his
opinion can be considered as evidence. Although, the expert is indeed different in
nature from other means of evidence, since he has a specific task: to help establish
the facts by deciding on a special issue, he still provides this assistance in the context
of taking of evidence.
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AUREL CsiK*
Application of Article 3 of ECHR in Balazs V. Hungary

Abstract

My study will focus on the case of Balazs v Hungary, in which the European Court of Human
Rights examined the application of Articles 3 and 14 of the European Convention on Human
Rights. Article 3 is about the prohibition of torture and inhuman, degrading treatment or
punishment, so I would like to start my study by looking at how torture is reflected in the
more relevant international documents, such as the Universal Declaration of Human Rights,
the International Covenant on Civil and Political Rights, the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment and, naturally, the European
Convention on Human Rights. In these, I would like to focus on the definition of the
prohibition of torture (what is considered torture, who can be the perpetrator of torture, etc.),
highlighting the differences and similarities between the documents in this aspect. Since the
case in relation Article 3 were examined is related to Hungary, my analysis also covers how
the prohibition of torture is mentioned in Hungarian legislation (primatily the Fundamental
Law of Hungary and the Criminal Code). In the second, larger part of my presentation, I
would like to present the case of Balazs v. Hungary and the legislation that has been adopted
in the case.

Key words torture, Hungary, racism, hate-crime, hate speech, social media

https://doi.org/10.46942/STDM.2023.1.49-62

1. Introductory thoughts

Hate speech and its increasing spread in the online space is one of the biggest
problems of our time. At the root of the problem is the difficulty of defining hate
speech. The most important aspect to be taken into account when defining it is the
definition of the target group. This is of cardinal importance, because if the scope
is defined too broadly in this respect, it will be difficult to define who should really
be protected from hate speech, and the group that really needs to be protected will
dissolve into a sea of other groups. If, on the other hand, we are very strict, there is
a possibility that the group to be protected will fall outside this circle and remain
vulnerable. But what criteria should be taken into account to determine the potential
victim group of such hate speech? In my view, the most important thing to consider
here is the protected characteristics that may make a group a minority in society:
religion, nationality, race, gender identity, sexual orientation, and so on. In my

© Aurél Csik, PhD student at Déak Ferenc Doctoral School of Law, University of Miskolc. Supervisor:
Prof. Dr. Anita Paulovics full professor
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research on hate speech I came across the Balazs v. Hungary! case. I consider this
case to be substantial in several respects. On the one hand, it illustrates that one of
the most vulnerable groups in terms of hate speech in Hungary is the Roma
minority. On the other hand, it shows that if the authorities do not act propetly, this
can also give rise to accusations of institutional racism. In the case, the applicant
also invoked, inter alia, Article 3 of the European Convention on Human Rights,
which focuses on the prohibition of torture. As will be seen later, there is an
international consensus on the definition of torture. At first sight, it may seem that
none of the characteristics of torture can be discerned in this case. Nevertheless, the
Court has found that Article 3 of the Convention applies. In the first part of my
study, I would like to look at the prohibition of torture. I would like to deal with the
use of torture as a term in the vernacular, and then briefly touch upon the historical
development of the prohibition of torture. I will then examine how the prohibition
of torture is reflected in relevant international documents, highlighting possible
differences and similarities between them. After examining the international
conventions, I would like to look at the Hungarian legislation on this issue: the
Fundamental Law of Hungary and the Criminal Code currently in force. Following
the legal framework, I would like to continue my study with an analysis of the case,
in which I would like to briefly describe the basic case. After the case, I would like
to present the legislation that has been adopted in the case. Finally, I would like to
describe the arguments used by the parties in the case, the counter-arguments to
each other's arguments and the criteria used by the Coutt to decide the issues on
which it sought to rule. I trust that by the end of my study it will become clear how
unique this case is, both in terms of the definition of torture and in terms of the
definition of the responsibility of the state to investigate a hate ctime against a
member of a minority.

2. The regulation of the Prohibition of Torture
2.1. Torture in general

Before describing the legal regulation of torture, I would like to briefly
discuss what "torture" means in the everyday language.

2.1.1. Torture in the vernacular
The word "torture" has several meanings in the Hungarian language. The most
common form is the infliction of mental and physical pain. I think it is important
to point out that in the Hungarian language torture can be two different but

! Balazs v. Hungary, 15529/12, 2016

50



Studia Tutisprudentiae Doctorandorum Miskolciensium
Tomus 25.
2023/1.

synonymous term: torture used during interrogation and torture in general?. The
Universal Declaration of Human Rights is a good example of this, where, unlike
other international treaties where the word "kinz4s" is used, the word "kinvallatas"
is used here. In addition, there are other meanings of "torture" in Hungarian which
are only loosely related to the original meaning of the word. One of these can cover
the gratuitous harassment of another person (e.g. my son tortures me with silly
questions) and, interestingly, can also mean the improper use of an instrument (e.g.
his daughter tortured him all day long with her violin).

2.1.2. Torture in history
In terms of legal regulation, torture has come a long way. In the beginning, torture
was part of the criminal procedure, the main purpose of which was to extract a
confession. In antiquity and the medieval times, various forms of torture were
known?, the purpose of which was to obtain information. Torture was sometimes
combined with the death penalty, which led to the development of more notorious
methods of execution, such as crucifixion* . In ancient times, torture was used only
on slaves by the Greeks, but in eatly Roman history it was used only in exceptional
cases, and in the imperial petiod it was used without restriction on free men>.
Torture also had its own rules, framework and limits, which were described in detail®
. It is clear from this that torture, as part of the criminal procedure, was an element
to be regulated, but in this capacity it also reflects the vision that later became
dominant in the face of torture: torture is one of the deepest interferences with the
personal integrity of the individual and its use should be avoided as far as possible.
The most notorious practitioners of torture in the medieval times were the
Inquisitors’. The Inquisitors developed a complex system of torture. The function
of torture in this case was also to extract confessions and, where appropriate,
testimony. The greatest change in the use of torture occurred during the
Enlightenment, in parallel with the emergence of human rights. After the
Enlightenment, torture became a criminal offence in national law and eventually

2 In Hungarian the word | kinvallatis” refers exclusively to torture as tool used during interrogation,
however the word , kinzas” descirbes torture more broadly

3 KISS, B.: A kinzds és mas kegyetlen, embertelen, megaldzé buntetés vagy banasmad tilalma az emberi
jogok rendszerében (Prohibition of torture and other cruel, inhuman, degrading punishment or treatment
in the system of human rights) http://acta.bibl.u-szeged.hu/61950/1/juridpol_forum_008_002_197-
212.pdf (accessed: 01.12.2022.)

4 KOVACS L. — SANTA F.: A kinzas bintette a nemzetkézi biintetGjogban (The crime of torture in
international criminal law), Miskolci Jogi Szemle, 2010., pp. 12-30

5 KOVACS — SANTA, op. cit.

¢ Ibidem

7 http:/ /lexikon.katolikus.hu/1/inkviz%C3%ADci%C3%B3.html (accessed: 01.12.2022.)
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became an international crime, with the addition of the prohibition of inhuman,
cruel and degrading treatment®.

2.2. The prohibition of torture in international documents

It is important to underline that there is no single definition of torture as an
international crime, but its content can be found in the international instruments
that regulate it’. In the following I would like to highlight the most relevant ones.
From the point of view of the prohibition of torture, I have grouped the Universal
Declaration of Human Rights!?, the International Covenant on Civil and Political
Rights'!, the Charter of Fundamental Rights of the European Union'? and the
European Convention on Human Rights'? into one group, since all four of them
regulate it with the same content, differing only minimally: no one may be subjected
to torture, inhuman or degrading treatment or punishment. If we look at the
wording of the provisions, we can see that all four contain the same prohibition of
torture, with only one ot two word differences (e.g. the inclusion of the word "cruel"
in the Universal Declaration of Human Rights). The greatest difference in content
is to be found in the International Covenant on Civil and Political Rights, which
specifically states that the prohibition of torture includes the prohibition of
subjecting another person to medical or scientific expetimentation without his or
her consent. In my view, the most relevant international treaty in terms of the
prohibition of torture is the one that deals exclusively with it. This treaty is the 1987
"International Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment", which Hungary ratified in 1988. As can be seen from
the title, it follows the terminology of the international treaties illustrated above, but
unlike them, this treaty has the possibility to explain the prohibition in detail, and I
would like to focus only on this in my presentation. The treaty also defines the

8 KOVACS — SANTA, op. cit.

9 KOVACS — SANTA, op. cit

10 Universal Declaration of Human Rights, United Nations General Assembly, 1948, Article 5: ,,No one
shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.”

' International Covenant on Civil and Political Rights, United Nations General Assembly, 1966, Article
7 on the : ,No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment. In particular, no one shall be subjected without his free consent to medical or scientific
experimentation”.

2Charter of Fundamental Rights of the European Union, Official Journal of the European Union, 2010,
Article 4 on the Prohibition of torture and inhuman or degrading treatment or punishment: ,,No one
shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular,
no one shall be subjected without his free consent to medical or scientific experimentation”.
BEuropean Convention on Human Rights, Council of Europe, 1960, Article 3 on the Prohibition of
torture: ,,No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.
In particular, no one shall be subjected without his free consent to medical or scientific experimentation.”
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concept of torture in Article 1, which consists of three sub-elements. Firstly, torture
is an act used intentionally to inflict severe pain or suffering, whether physical or
mental, on a person in order to extract information or a confession from him or a
third person or to punish him for an act which he or a third person has committed
ot is suspected of having committed. Secondly, it is done to intimidate or pressure
the victim or a third person to do the same or for any other reason based on any
form of discrimination (e.g. race). Thirdly, the treaty also defines the perpetrators: a
person in a public office or any other person acting in an official capacity or, at the
instigation or with the consent of such a person, any other person. The treaty also
contains guarantees for its enforcement in States Parties, but as they are not closely
related to the subject of my presentation, I will not describe them.

2.3. The prohibition of torture in the Hungarian legislation

2.3.1. Torture in the Hungarian Fundamental Law

The prohibition of torture is also regulated in Article III of the Hungarian
Constitution (which is called Hungarian Fundamental Law). In this article, the
regulatory methods that we have seen in international documents are reflected. It
states that no one may be subjected to torture, inhuman or degrading treatment or
punishment, and includes a provision from the International Covenant on Civil and
Political Rights prohibiting medical or scientific experiments on human beings
without their consent and without their knowledge. It is important to note that, the
Fundamental Law also contains some novelties compared to the foregoing. These
include the prohibition of slavery, human trafficking, the practice of racial breeding,
the practice of human reproduction and the prohibited use of the human body. In
addition, I would also like to note that the Constitution lists the torture and
inhumane treatment of people as a crime of the Communist regime, which, judging
from the context, is linked to the illegal imprisonment of people and their
confinement in forced labour camps.

2.3.2. Torture in the Criminal Code of Hungary
In the Criminal Code'* of Hungary, there are various provisions referring to torture.
The most obvious of these is a qualified case of homicide!> and battery!¢, which
provides for a more severe punishment when the offence is committed with
particular cruelty, but the execution of the violation of personal liberty by torturing
the victim is closer to the content of torture as described above. The new Criminal

14 Criminal Code of Hungary, 2012, https://njthu/jogszabaly/en/2012-100-00-00 (accessed:
01.12.2022.)

15 Act C of 2012 on the Criminal Code, Section 160 b

16 Act C of 2012 on the Criminal Code, Section 164 ¢
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Code also criminalises torture directly through the offence of third degree!”: an
official who uses force, threats or other similar methods to make or withhold a
statement or confession is punishable by a term of imprisonment of one to five
years, but unlawful detention'® also includes torture. It is important to underline
that both are included in the list of offences of official misconduct in the Criminal
Code, which also defines the possible perpetrators.

3. Analysis of the case Balazs v. Hungary
3.1. Brief description of the basic case

On 21 January 2011, at dawn, the applicant and his girlfriend were assaulted by 3
men. The insults focused on the Roma origin of the applicant and the appearance
of his girlfriend. The three men were later joined by a fourth one, E.D. When the
applicant questioned E.D. about the language he had used against him, E.D.
attacked him and a fight broke out between the two. The fight was broken up by
three of the applicant's acquaintances, and the police officers — called by E.D. —
who arrived escorted the applicant, his gitlfriend and E.D. to the local police station.
At the police station, only E.D. was examined medically, however the applicant was
not. Two days later, he went to his GP, who found bruises on the applicant's chest,
back, neck and head. On 1 February, the applicant lodged a criminal complaint
against E.D. at the Szeged Public Prosecutor's Office, where he also reported the
racist language used by the offenders. The applicant alleged, inter alia, that the
offenders threw money and cigarettes at them while asking them: ,,Dirty gypsy, do
you need cigarette? Here is money”. E.D. joined the group by asking if they did not
know ,,could not handle a dirty little gypsy”, cleatly referring to the applicant. In
addition, the applicant found E.D. on a well-known social network site and shared
the text of his posts with the authorities. In this post, E.D. claimed that he had
“kicked a gypsy in the head who was lying on the ground when three of his friends
pushed him down”. This post had also comments from other users of the social
network site, who expressed messages of support for E.D., to which E.D. copied a
clip from a feature film with a specifically racist message, in which the character
listed the types of people he hated. E.D. also added to the clip that this list could be
supplemented by ,,some other types of rubbish living among us”. In my view, this
circumstance cleatly shows what E.D.'s motivation was when he provoked the
applicant and also paints a general and clear picture of E.D.'s attitude towards Roma
people and the racist nature of his attack. Two parallel proceedings were opened
against E.D. In one of them, the Public Prosecutor's Office initiated proceedings

17 Act C of 2012 on the Criminal Code, Section 303
18 Act C of 2012 on the Criminal Code, Section 304
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for the crime of "violence against a member of the community", and in the other,
the Szeged Public Prosecutor's Office initiated ex officio proceedings for
disorderly misconduct”. The applicant, his gitlfriend and the police officers who
arrived were questioned in the former procedure, but the police officers had no
relevant information on the case as they arrived after the fight between teh applicant
and E.D. had ended. The police also wanted to interview the three men who had
helped to separate the applicant and E.D., but the applicant did not know their full
names, only their nicknames, and so they could not be heared. E.D. was only
questioned in the ,,disorderly misconduct” proceeding. Here he claimed that the
applicant provoked him and that the only physical contact between the two of them
was that he pushed the applicant away and insisted that he had not hit or assaulted
the applicant. He also indicated that the main reason for the disagreement between
the two was that the applicant provoked him, E.D. did not, according to his own
statement, make any comment on the applicant's Roma origin and the reason for
the conflict was not because of the applicant's Roma origin. He admitted that his
post on the social network site was exaggerated because if he had actually kicked
him in the head, the applicant would have ,,suffered more serious injuries.”

3.2. The issues underlying the questions in the case

The two parallel proceedings ended differently. E.D. was convicted in the
,disorderly misconduct” proceedings, but the ,,violence against a member of the
community” proceedings were suspended. The Prosecution argued that there was
no evidence that E.D. had attacked the applicant out of racial hatred, nor was it
possible to establish from the existing evidence who had started the fight and
whether it had been provoked by insults directed at the applicant. The applicant
complained about the termination of the procedure and at the same time the
applicant's lawyer requested to interview and confront E.D. The lawyer's request
was rejected, as E.D. had already been questioned in the ,,disordely misoconduct”
proceedings. The applicant contested the decision, requesting further investigative
measures. The Csongrad County Regional Public Prosecutor’s Office upheld the
contested decision, since, although E.D.'s racist motives were likely, they could not
be proven to the extent necessary to establish criminal liability, i.e. clearly and
beyond reasonable doubt. The racist motive is difficult to establish because,
according to his own statements, Mr E.D. wanted to leave the scene before the fight
and only thought about the applicant's words of reproach. Nor did the authorities
have sufficient information about the fight itself through the contradictory
testimonies of the applicant and E.D., nor did anyone provide enough evidence to
establish who started the fight, whether racist remarks were made during the fight,
or whether E.D. really wanted to leave but was turned back by the applicant.
Accotding to the authorities, E.D.'s post on a social networking site does not allow
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to determine whether the subject of the post was the applicant or whether the fight
was due to his Roma origin. The detailed account given by E.D. during the "assault"
proceedings makes further questioning of him unjustified, and the fact that there
are such discrepancies between E.D.'s testimony and that of the applicant makes it
impossible to confront the two persons. The applicant turned to the European
Court of Human Rights ("the Court") because he considered that the authorities
had violated Article 14 (prohibition of discrimination) of the European Convention
on Human Rights read in conjunction with Article 3 (prohibition of torture). As my
paper focuses mainly on the latter, I will therefore - without neglecting the former
- concentrate on the issues involved in the legal argumentation.

3.3. The law applied in the case

As far as Hungarian law is concerned, the most significant source of law was the
Criminal Code in force at the time. The two relevant offences which were decisive
in the proceedings were ,,violence against a member of a national, ethnic, racial or
religious group” and ,,disorderly misconduct” and reference was also made to a
passage in the Criminal Code which stated that ,,Criminal proceedings may only be
initiated upon the suspicion of a criminal offence and only against a person
reasonably suspected of having committed a criminal offence”. International
documents were also used in the proceedings, the most influential of which was the
2009 Organisation for Security and Cooperation in Europe (OSCE) guide
"Preventing and Responding to Hate Crimes". The aim of this document is to make
it easier to identify hate crimes, and the guide provides a number of tools to help
do this. It includes sections to help identify victims and witnesses, to interpret the
behaviour of the perpetrator, to identify victim and perpetrator characteristics, and
to define, among other things, what constitutes a racist and homophobic attack. The
other relevant international document was the European Convention on Human
Rights, Articles 31 and 14% of which were used in the proceedings.

3.4. Legal reasoning used in the procedure
The Government of Hungary contested the applicant's claims and asked the Court

to declare the application inadmissible, as the available remedies had not yet been
exhausted in the main proceedings. The Government referred to the case of

19 Prohibition of torture: ,,No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

20 Prohibition of discrimination: ,, The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority, property, birth
or other status.”
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Horvath and Vadasz v. Hungary, in which the applicant should have brought an
substitute private prosecution. The applicant's defence was that in Kiss Borbéla v
Hungary the Government's objection had been rejected by the Court. The applicant
added that he had not brought a substitute private prosecution because it was costly
and because it was not successful either in his case or in general, given the difficulties
involved in taking additional investigative measures, and he noted that the Court
had not addressed the effectiveness of the substitute private prosecution in Horvath
and Vadaszi v Hungary. In relation to this argument, the European Roma Rights
Centre was of the opinion that Roma citizens cannot be expected to make a
substitute private prosecution in cases of hate crime, as this would give the
impression that the authorities are less obliged to investigate such crimes and that it
would be unfair to expect investigative activity from a member of a disadvantaged
group. The Centre also argued that if institutional racism could prevent effective
investigation, then requiring a substitute prosecution would put Roma people at
risk, as they would be burdened with the consequences of revealing hidden anti-
gypsyism. The Court has ruled on the necessity of an substitute private prosecution.
It states that the article providing for the exhaustion of remedies obliges applicants
to first seek the ordinary and sufficient remedies available under domestic law which
provide an opportunity to redress their grievances. Where the applicant has several
remedies to choose from, the above-mentioned Article must be interpreted in such
a way that its application reflects the practical reality of the applicant's situation?!,
but where the comparative effectiveness of the several remedies available is not
clear, the Court will generally interpret this requirement in favour of the applicant?.
The Court finally stressed that the applicant cannot be expected to avail himself of
further possible remedies which are considered unsuccessful if they have been
previously exhausted and are presumed to be effective and sufficient. In the present
case, the applicant had filed a complaint against E.D. for committing ,,violence
against a member of a group” and the subsequent proceedings had been appropriate
to identify and, where appropriate, punish the perpetrators. The State was thus given
the opportunity to remedy the infringement and the applicant could not be expected
to pursue the case by means of a supplementary private prosecution with the same
purpose as the half-penalty, since the filing of the complaint was sufficient to
remedy the prejudice suffered by him. Moreover, the applicant's problem was more
with the effectiveness of the criminal proceedings than with the lack thereof. The
Court further responded that the case cited by the Government was not applicable
in this case because it did not involve racial discrimination on the part of the
applicants as an alleged grievance. In view of the above, the Court concluded that
the Government's preliminary objection should be dismissed. The Government

21 Hilal v. United Kingdom, 45276/13, 2018
22 Budayeva and Others v. Russia, 15339/02, 21166/02, 20058/02, 11673/02, 15343/02, 2008
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then argued that the applicant had lost his victim status after E.D. was convicted of
assault. The applicant contested the Government's position, arguing that the
proceedings for ,,disorderly misconduct” had nothing to do with the proceedings
for "violence against a member of the community", in which E.D.'s potential racist
motives were not examined. The Court further observed that the proceedings on
the ground of ,,disordetly misconduct” did not at any stage address the applicant's
claim that he had been racially assaulted, and therefore were not capable of
exhausting the provisions of Article 3 of the Convention, thereby not depriving the
applicant of his victim status, and the application could not be rejected on the
ground that it was incompatible ratione perosnae with the provisions of the
Convention. In its observation, the Court also pointed out that the offence of
aggravated assault does not even address the possibility that the conduct may have
implications which would cover a complaint of racially motivated assault. The
Government's final argument was that the application was incompatible ratione
materiae with the content of the Convention, the treatment complained of not
having gone beyond what was necessary to invoke Article 3 of the Convention. The
Government based this finding on the fact that the applicant had not brought a
private prosecution for assault and defamation. The applicant disagreed with this
view of the Government, as the reason for his failure to bring a private prosecution
was not that the degree of assault was insignificant, but that he had lost all
confidence in the Hungarian judicial system. The Court held that this argument of
the Government was closely connected with the complaint under Article 3 of the
Convention and must therefore be joined with the merits of the Government's
objection.

3.5. Questions examined by the Court

The Coutt sought answers to two questions. The first was whether the attack on the
applicant had reached the degree of seriousness which would make Article 3 of the
Convention applicable. This degree may depend to a considerable extent on the
unique circumstances of the case (e.g. length of the attack, sex, age of the victim,
etc.) and the Court therefore examined a number of previous judgments which
might have provided it with guidance in deciding this question. One such judgment
was El Masri v. ,the former Yugoslav Republic of Macedonia”, in which the
concepts of ,inhuman’ and ,,degrading” were defined. According to the Court,
»inhuman” is defined as any act in which the victim is deliberately physically and
mentally abused for hours, while ,,degrading” is defined as any abuse which is
intended to humiliate, degrade and ultimately to instil fear in the victim. In Tyrer v.
United Kingdom, the Court held that punishment of an adolescent without serious
physical injury is ,,degrading” if it is directed against the dignity of the person, and
in Dordevi¢ v. Croatia, the fact that the victim felt fear and helplessness as a result
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of the abuse was sufficient for Article 3 to apply. In the judgment, the Court also
mentions other cases where, despite the absence of physical injury, the question of
whether the act constituted ,,degrading treatment” under Article 3 was examined.
The main proposition in relation to the adjudication of the case was that the
presence of racial discrimination in relation to acts carried out by officials should be
interpreted as ,,degrading treatment” and that if discriminatory remarks and racist
insults are made, this should be considered an aggravating factor?. The Court also
considered whether Article 3, read in conjunction with Article 1, imposes an
obligation on the Parties to take all steps - establishing the facts, identifying the
perpetrator - to ensure that persons within their jurisdiction are not harmed by
private individuals. This means that, in the case of an act of ill-treatment committed
by a non-authoritative body, as interpreted under Article 3 of the Convention, it is
also a violation of the Article if the State fails to fulfil its duty to investigate the
matter. The State is not a party to the abuse, but its failure to investigate the case
properly may reinforce the negative effects of the abuse on the victim. However, in
order to determine this, it is necessary to clarify what constitutes an effective
procedure. It is important to underline that the Court of Justice has taken the view
that this is not an obligation on the part of the State to achieve a result, but an
obligation to use its means, so that a procedure is not effective because it ends with
a result favourable to the victim, but because the State uses all the means at its
disposal to achieve the fairest possible outcome at the end of the procedure.?* The
Court found that in all the circumstances the claim was satisfied, as the applicant
had been violently attacked with racist motives and had been the target of racist
abuse by E.D. and the three others prior to the confrontation. The other issue
examined by the Court was whether the Hungarian authorities had investigated the
motives behind the incident. In this respect, the Court is of the opinion that the
applicant provided sufficient information about the case in his complaint to enable
the authorities to identify its racist motives. However, the Court points out that the
ineffectiveness of the investigation does not mean that it was ineffective. The
conduct of E.D. was prohibited under the cited part of the Criminal Code (§ 174/B),
and the authorities also acknowledged that the applicant had been subjected to racist
abuse and violence on account of his Roma origin, and for that very reason they
took the necessaty steps to establish E.D.'s motives. The Court further pointed out
that Article 1 of the Convention - that Contracting Parties shall ensure to all persons
within their jurisdiction the rights and obligations set out in the Convention - read
in conjunction with Article 3 thereof, shows that they must do their utmost to
protect persons within their jurisdiction from ill-treatment. If a person proves that
he or she has suffered an injury within the meaning of Article 3, this Article thereby

» B.S. v. Spain, 47159/08, 2012
24 Milanovic v. Serbia, 44614/07, 2011
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also requires the State to conduct an effective procedure for the proper investigation
of the case, effectiveness being determined by the capacity of the procedure to
establish the facts, to detect the perpetrator or perpetrators and to punish them.
Here the Court emphasises that this is not an obligation to produce results, but an
obligation of means, i.c. the State must provide every opportunity to conduct such
an effective procedure, the result of which is independent of this obligation. In the
case of violent crime, the identification of a possible racist motive is also part of the
State's obligation, but the Court recognises that this is difficult in practice. The
Court also points out that the social condemnation of racism must be repeatedly
expressed and that, therefore, attacks of this kind must be investigated vigorously
and impartially. Moreover, the Roma are in a particular situation in this respect,
being particularly vulnerable because of their persistent rootlessness®.

The Court's position is clear according to the above. A reading of Articles 1 and
3 of the Convention together imposes several obligations on the State Party, the
most important of which is that, where the victim has been subjected to an attack
of a racist nature, the State must investigate it in the most appropriate manner. This
obligation can also be inferred from the negative impact of racism on society, since
if a racist attack remains uninvestigated, the victim's trust in society as a whole will
be damaged. The Government's argument to shift this responsibility to the applicant
is not valid, as the applicant starts from a position of victim, whose rehabilitation
must be guaranteed by the State. Despite the fact that the Public Prosecutor's Office
accepted the applicant's and L.D.'s claims that they had been disctiminated against,
they could not decide whether the applicant's Roma origin was relevant in the case.
E.D.'s Facebook post could not establish whether it was about the applicant or not,
but it mentioned the Roma origin of the three of the applicant's acquaintances who
later intervened in the fight, which made it possible to link the post and the incident.
The prosecution did not explain why this could not be considered as evidence of a
racially prejudicial motive. The Court therefore upheld the applicant's application
on the basis of the above.

4. Summary

My study shows that, even though torture is clearly defined in several international
documents, in certain circumstances the prohibition of torture can be applied to
cases that one might at first think impossible. The diversity in the colloquial use of
torture also suggests that. The international instruments cleatly define the
prohibition of torture and, by extension, torture itself. There is also a consensus on
this point in the main international documents. The national legal regulations also
apply these solutions, as we have seen in the Hungarian Fundamental Law and the

25 D.H. and Others v. Czech Republic, 57325/00, 2007.
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Hungarian Criminal Code, where the terms and concepts used in the international
documents ate also used. However, we have also seen in the case at hand that the
interpretation of these provisions also leaves a relatively large margin of manoeuvre
to the legislator in the application of these rules. The case of Balazs v. Hungary is a
typical hate crime case: we are talking about racially motivated violence against a
member of a minority, which the Hungarian state did not investigate thoroughly
enough. The Hungarian government has invoked in the case the applicant's
procedural failings (substitute private prosecution), the loss of his victim status and,
finally, the incompatibility of the application of Article 3 of the Convention with
the basic case. The Court in the case, however, held that the State has a responsibility
under the Convention to investigate propetly the grievances of its nationals who
approach it. This applies in particular to hate crimes against members of minorities,
as they are considered to be particularly vulnerable within society. In this respect,
although none of the elements of torture were present in the case at hand, Article 3
of the Convention became applicable, since the State's failure to act effectively to
eliminate the racist motives behind the harm suffered by the applicant amounted to
deprivation of the applicant's liberty. The case is also, in my view, precedent-setting,
as it provides an example of the forms of institutional racism that may exist in States.

Hate speech is one of the biggest problems of our time, and minorities are most
at risk. The aim of my study is to illustrate the difficulties that the state faces in
detecting such incidents, but also to point out that states have a responsibility to act
effectively in such matters. If they do not act effectively, it will create mistrust of
the state among members of the minority, which may even create new tensions
within society, and therefore the state must do everything it can to act effectively in
cases of hate crime against members of the minority. If it fails to act effectively, it
cannot shift responsibility to the victim (as was the case in the present case), as the
victim cannot act for the state in such cases. It will be seen from the outcome of the
case that if the state fails to act appropriately, it may even stop the state from
violating the prohibition of torture. For this reason, the State must, in all
circumstances, take care to deal with the matter effectively.
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with a Special Focus on Agricultural Lands in Turkish Law

Abstract

Transnational acquisition of real estate is regulated in Land Registry Law Nr. 2644 within the
frame of Article 35 amended with Law Nr. 6302. It is stated that foreign natural persons are
eligible to acquire real estate within the frame of limitations mainly on nationality, size, and
location. However, regulations were different in the previous versions of the article where
the reciprocity condition was considered when it comes to the transnational acquisition of
real estate. The legislator regulates the transnational acquisition of agricultural lands briefly in
Article 35 of the Land Registry Law and appoints the authorized ministry to regulate the
details of the implementation of the legislation.

This article unfolded the development of the regulations on the transnational acquisition of
real estate as well as agricultural lands in 4 different sections which are (1) the pre-republic
period, (2) the early period of the Republic of Turkey, (3) regulations of last 30 years, and (4)

current regulations.
Key words
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property, Turkish law
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1. Introduction

The acquisition of the real estate by foreigners in Turkey has been subject to various
legal regulations in the historical process. The process, which started with the
regulations brought especially in the last years of the Ottoman Empire, ended with
the changes brought with Law No. 6302 made in the Land Registry Law No. 2644.
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Although the expression "every Turk" was included in some articles in the
Constitution of 1982! to ensure fundamental rights and freedoms, the phrase
"everyone' was included in most articles; the term “forejgners”is used, albeit very rarely.
The main purpose of using these expressions is to say that in the articles regulating
the fundamental rights and obligations of individuals, the expression "every Turk"
should mean people who are bound to the Republic of Turkey by citizenship, the
phrase "foreigners” should mean only foreigners, and the phrase "everyone” should
mean everyone without discriminating between citizens and foreigners.

Article 35 of the 1982 Constitution states that “Everyone has the right to property and
inberitance”. These rights can only be limited by law for the public interest. The use
of the right to property can not be contrary to the public interest." It has been
regulated that everyone will have the right to property without making any
distinction between foreign and Turkish citizens. In addition, it has been regulated
that limitation of this right can be made for "public interest" as a special reason.

For this article, the doctrinal legal research method was used to explore the
subsurface of the transnational acquisition of the real estate by using primary and
secondary sources. This method is favored by taking into account the examination
process of the evaluation of the regulations. Within the frame of this article, the
legal framework of the transnational acquisition of real estate unfolded taking into
account the legal history of Turkish legislation. The evaluation of the transnational
acquisition of real estate was examined with a special focus on the special regulations
on the transnational acquisition of agricultural lands. Therefore, after an explanation
of the development of regulations on the transnational acquisition of real estate in
the Land Registry Law, the conclusion of the legislation is stated. In the meantime,
immovable property and real estate terms ate used interchangeably.

2. Pre-Republic Period

Except for the rights conferred by a few specific edicts (ferman),? it is evident that
foreigners did not have a right to possess real estate in the Ottoman Empire until
1868. With the publication of the Reform Edict (Is/abat Fermaniz) in 1856, the
prohibitive attitude regarding the acquisition of the real estate by foreigners on the
territory of the Ottoman Empire changed to a great extent. One of the prominent
points in the Reform Edict is the use of an expression that can be accepted as a
promise regarding the acquisition of the real estate by foreigners, through the effort

! Constitution of the Republic of Turkey, Law Nr. 2709, Date: 18/10/1982, Official Gazette Date:
9/11/1982, Issue: 17863 https://www.mevzuat.gov.tr/mevzuatmetin/1.5.2709.pdf (Date of Access:
09/12/2022)

2 LEVI, S.: Yabancilarin Tasinmaz Mal Edinmeleri, Legal Yaymlar, istanbul, 2006. ISBN: 9944-941-12-
3, 55.
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to ensure equality between Muslim and Christian subjects.® As it is introduced in the
edict of 1856, foreigners would be able to acquire real estate in the Ottoman lands,
provided that they accepted the condition of complying with the Ottoman laws and
regulations in advance and paid the taxes paid by the Ottoman citizens with the
enactment of the specific law. Therefore, with the adoption of the Law on the Being
of Real Estate Owners of Foreign Citizens (Tebaa-i Ecnebiyenin Emiike Mutasarrif
Olmalar: Hakkinda Kanun - Safer Kanunn), which is the first law in Turkish law that
paved the way for foreigners to acquire real estate, foreigners who met the
aforementioned requirements were permitted to purchase immovable property.*
The Safer Law remained in force until World War I and was repealed by the Law
on the Abolition of Capitulations (Kapitiilasyonlarm Kaldirmasma Tiskin Kanun)
enacted in 1914.3

The Lausanne Peace Treaty, which shaped the first years of the Turkish
Republic, was signed on July 27, 1923, and entered into force on August 23, 1923,
has a cornerstone principle that is phrased as “reciprocity” in the acquisition of
immovable property by foreigners in Turkey.

3. Early Period of the Republic of Turkey

The TLausanne Residence and Authority Judiciary Agreement (Togan Ikamet ve
Selabiyeti Adliye Mukavelesi) in addition to the Treaty of Lausanne, which was signed
on July 24, 1923, was a turning pointin the acquisition of the real estate by foreigners
in Turkey. With the Treaty, the contractual reciprocity system was accepted and the
Safer Law of 1868's system of equality (representation to the subject) was
abandoned. Additionally, the legal framework regulating the acquisition of the real
estate by foreigners was associated with the work that provided insight into the
Republican era.”

The Land Registry Law, dated 22.12.1934 and numbered 2644, is the most
significant element of Turkish law regulating the acquisition of the real estate by
foreigners in the years after the formation of the Republic. In the first version of

3 SARGIN, F.: Yabanci Gergek Kisilerin Tiirkiye’de Tasinmaz Mal Edinmeleri ve Sinirls

Ayni Haklardan Yaratlanmalari, Yezkin Yaymlar, Ankara, 1997, 62.

4+ GENG, S.: Ge¢misten Guniimiize Turkiye’de Yabanct Gergek Kisilerin Taginmaz Edinimi, Sayzsay
Dergisi, Say1: 95, 2014, s. 79.

5 CANDAN, H. - OKTAY, E.: Yabancilarin Tiirkiye’de Tasinmaz Ediniminin Turizm Sekt6ri Uzerine
Etkisi, MANAS Sosyal Aragtirmalar Dergisi, Cilt: 6, Sayr: 4, 2017, s. 642.

¢ USTUNDAG, B:. Tirk Hukukunda Yabancilarin Tasinmaz Mal Edinmeleri, Unpublished Master
Thesis, Ankara, 2010, s. 78.

7 As the in the Article 1 of the Lausanne Residence and Authority Judiciary Agreement stated that, full
reciprocity will be sought in the application of each of the provisions in the other contracting states to
the subjects and companies.
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the provision of Article 35 of the Land Registry Law, “Foreign natural persons can
appropriate and inberit immovable properties in Turkey, provided that the legal provisions of the
limitation remain in place and are mutnal.” The acquisition of real estate by foreign
natural persons is subject to certain conditions. The conditions stipulated in the
article were expressed as "fo comply with legal restrictions” and "reciprocity.

The condition of reciprocity was preserved in the first important legal regulation
of the Republican period. On the other hand, in Article 36 of the first version of
the Land Registry Law No. 2644, a restriction was imposed on the acquisition of
real estate by a foreign natural person in terms of quantity and location. According
to the Village Law, the acquisition of real estate in villages by foreign natural persons
was prohibited, and the size of real estate they could acquire in areas outside the
village was limited to 30 ha. It was decreed that foreign natural persons could only
own individual farms not affiliated with a village. For a foreign person to acquire
more than 30 ha of land outside the village boundaries depends on the government's
permission. The Law, which sought the same conditions in terms of death-related
dispositions, excluded real estates acquired through legal inheritance from the scope
of the provision.®

4. Regulations of the Last 30 Years

An important clause was added to the 35% Article of the Land Registry Law No.
2644 with Law No. 3029 dated 21.06.1984. With this paragraph, the Council of
Ministers was vested with the authority to determine which countries the reciprocity
condition would not be applied to. However, the aforementioned regulation was
annulled by the decision’ of the Constitutional Court on 13.06.1985.1° As a result

8 GENG, S.:Ge¢misten Giintimiize Tirkiye’de Yabanct Gercek Kisilerin Tasinmaz Edinimi, Sayzstay
Dergisi, Sayr: 95, 2014, p. 81.

9 Constitutional Court Decision dated 13.06.1985 and E. 1984/14, K. 1985/7

10The Constitutional Court underlined in its decision that with the Lausanne Peace Treaty, the principle
of reciprocity was stipulated as a condition for foreigners to acquire an immovable property within the
borders of the Republic of Turkey. In the same decision, the court pointed out that the reciprocity
condition was recognized in the legislation and in many agreements regarding the acquisition of
immovable property by foreigners. In this way, the Constitutional Court has determined that the principle
of reciprocity has become one of the general principles of Turkish foreigners' law, both in terms of
treaties law and domestic law. In the decision, it was stated that the acquisition of immovable properties
by foreigners could not be considered only as a property issue, taking into consideration that land is an
indispensable element of the state, a symbol of sovereignty and independence. Emphasizing that the
principle of reciprocity is a balancing instrument that ensures equality in international relations, the Court
concluded that the regulation that allowed the territory of the country to be seized by foreign elements
in order to create an insignificant economic resource was unconstitutional. In its decision, the
Constitutional Court also emphasized that the amendment made with Law No. 3029 gave the Council
of Ministers an unspecified authority and that this issue constitutes a violation of the Constitution,
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of the annulment decision of the Constitutional Court dated 13.06.1985, a new legal
regulation was made by the legislator and two paragraphs were added to Article 35
of the Land Registry Law with Law No. 3278 dated 22.04.1986.

With the new regulation, it was stated that in cases where it is deemed beneficial
for the national economy, it can decide which countties and/or natural persons
from which countries will be exempted from the reciprocity condition. As can be
seen, there is a very slight difference between the amendments made to Article 35
of the Land Registry Law. This difference focuses exclusively on the fact that the
authority to exempt the Council of Ministers from the reciprocity requirement is
limited to situations deemed beneficial to national interests or the national economy.
Since there is no doubt that this benefit analysis will be made by the Council of
Ministers itself, it is possible to state that the difference between the two regulations
remains at an indeterminate level. Likewise, the amendment made to the Land
Registry Law with Law No. 3278 was annulled by the decision of the Constitutional
Court on 09.10.1986."

Within the frame of Law Nt. 4916 dated 03.07.2003, several revisions are made
to the Land Registry Law. After the revisions, foreign natural persons, as well as
commercial companies with legal personality established in foreign countries
according to the laws of those countries, have been granted the right to acquire
immovable property limited to 30 hectares, provided that it is reciprocal and legal
restrictions are observed. The condition of reciprocity has been abolished in the
acquisition of real estate by foreign natural persons through inheritance.

Article 87 of the Village Law No. 442 was repealed and it became possible to
acquire real estate within the village borders. In the establishment of limited rights
(right of use, right of residence, right of construction, mortgage, etc.), the condition
of reciprocity has been abolished for foreign natural persons and commercial
companies with legal personalities established in foreign countries according to the
laws of these countries. Restrictions in military zones, security zones, and strategic
zones have been preserved, in addition to the existing restrictions, the Council of
Ministers has been authorized to determine the places where this article will not be
applied in terms of public interest and national security. The amendments made to
Article 35 of the Land Registry Law with Law No. 4916 were also annulled by the
Constitutional Coutt on 14.03.2005. The annulment decision of the court was based

considering that, it means the transfer of legislative power. At the same time, the Constitutional Court
noted that laws should also specify the criteria for determining the use, quantity, and location of
immovables that foreign natural persons may purchase.

TYILMAZ, A.: 6302 Sayilt Kanun Hiikiimleri Uyarinca Yabanci Gergek Kisilerin

Turkiye’de Taginmaz Edinimi, Gaz/ Universitesi Hukuk Fakiiltesi Dergisi, Cilt: 17, Sayt: 1-2, 2013.
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because, in parallel with the previous decisions, the principle of reciprocity was
violated in the legal regulation and the principle was handled in an emptied way.!?

Article 35 of the Land Registry Law, with the amendment made in 2005 with
Law No. 5444, a structural change was made in terms of commercial companies
with legal personality established in foreign countries according to the laws of their
own countries, and it was stipulated that these companies could acquite real estate
and limited real rights only within the framework of the provisions of the special
law. In the amendment, some restrictive regulations are included in terms of the
purpose of acquiring the immovable, the size of the immovable to be acquired,
limited real rights and the authority of the Council of Ministers.

Other amendments made with Law No. 5444 were made for the purpose,
location, and size of the real estate. According to the amendment, in terms of
purpose, foreign natural persons can acquire immovables in Turkey to be used only
as workplaces or residences. Likewise, the immovables must be among the
immovables that have been separated and registered for these purposes within the
implementation zoning plan or local zoning plan. Within the framework of this
regulation, foreign natural persons were prevented from acquiring real estate, for
example, on agricultural lands. The legislator has introduced different criteria for
real estate that foreign natural persons can acquire, valid throughout the country
and on a provincial basis considering the size. Accordingly, it was regulated that the
immovable to be acquired would not exceed 2.5 ha in total within the borders of
the country, but the Council of Ministers was authorized to increase this amount up
to 30 ha. Similatly, the Council of Ministers is authotized to determine the rate of
real estate that foreign natural persons can acquire on a provincial basis, not
exceeding 5 %o, according to the provincial area. In addition, the Council of
Ministers is authorized to determine the areas where foreign natural persons cannot
acquire real estate and limited real rights in terms of public interest and national
security.

With Law No. 5444 and Article 35 of the L.and Registry Law, a distinction was
made in terms of immovables acquired through legal inheritance. According to this,
it has been decreed that the limitations specified in terms of purpose, location, and
size shall not be applied to the immovables acquired by the citizens of the state that
have reciprocity with Turkey through legal inheritance, whereas the immovables
acquired by the citizens of the state that do not have reciprocity through legal
inheritance will be liquidated by transfer. On the other hand, in Law No. 5444, it
was stated that conditions of reciprocity and compliance with legal restrictions
regarding testamentary dispositions would be sought, as in the period of Law No.
4916. An annulment lawsuit was filed in the Constitutional Court regarding the

12 GENG, S.: “Gegmisten Guntimize Tirkiye’de Yabanct Gergek Kisilerin Tasinmaz Edinimi”, Sayzstay
Dergisi, Sayr: 95, 2014, p. 82.
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regulation introduced in Article 35 of the Land Registry Law with Law No. 5444.
In its decision dated 11.04.2007, the court stated that the authority to increase the
limit of 2.5 ha of real estate vested to the Council of Ministers within the framework
of this regulation up to 12 times resulted in the transfer of legislative power to the
executive body, and decided that this sentence was unconstitutional. The Court has
also concluded that the provision in the article in the case that the rate of real estate
that foreign natural persons can acquire on a provincial basis shall be determined by
the Council of Ministers, not exceeding 5%, according to provinces and provincial
area, is also unconstitutional.

Upon this point, with Law No. 5782 adopted by the legislator on 03.07.2008,
the 35% Article of the Land Registry Law was amended once again, and transnational
acquisition of real estate and limited real rights allowed up to 10%, based on the
central district and districts, within the boundaries of the implementation zoning
plan and the local zoning plan. Up to 10% of the total area of the land has been
allowed to acquire immovable properties and limited real rights. On the other hand,
in Law No. 5782, no new regulation was made regarding the authority of the Council
of Ministers to increase the amount of immovable property up to 30 ha. , which was
canceled by the Constitutional Court.

5. Current Regulations on Transnational Acquisition of Real Estate with
Special Regulations for Transnational Acquisition of Agricultural Lands

Legislations on the transnational acquisition of agricultural lands are regulated
within the frame of Land Registry Law Nr. 2466. Moreover, current legislation is
shaped by the Law Regarding the Amendments to the Land Registry Law and the
Cadastre Law Nr. 6302 Date: 3/5/2012'3. In this context, a broad regulation made
on the transnational acquisition of real estate also includes the general points of
transnational acquisition of agricultural lands. However, due to the fact that
agricultural lands have their specific requirements taking into account the protection
of land, state sovereignty, land and water grabbing, etc. specific regulations are a
must. The state is responsible to ensure the rule of law, international bilateral
relationships, and the benefit of the state. Therefore, it was a starting point for the
transnational acquisition of real estate as well as agricultural lands. Article 35 of the
Land Registry Law Nr. 24060 it is stated foreign national natural persons who are
citizens of the countries that are determined by the President can acquire real estate
and limited real rights in rem as long as it complies with the legal limitations when

13 Official Gazette Date: 18 May 2012 Friday, Issue: 28296 Law Regarding the Amendments to the
Land Registry Law and the Cadastre Law Nr. 6302 Date: 3/5/2012
https://www.resmigazete.gov.tr/eskiler/2012/05/20120518-1..htm (Date of Access: 09/12/2022)
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it required for the bilateral international relations and benefit of the state.!* In the
same paragraph, it is highlighted that the total area of real estate acquired by natural
persons of foreign nationality and limited independent and permanent rights in rem
cannot exceed 10% of the district area subject to private property and 30 ha per
person throughout the country and the President is authorized to double the
amount that can be obtained throughout the country per capita. Apart from that, it
is regulated that President!® is vested with the power to limit; partially or completely
suspend, or prohibit the acquisition of real estate and limited rights in rem
considering the country of the foreigner, foreign natural person, geographical
region, duration, number, rate, type, quality, area, and size when it is necessary for
the interests of the Republic of Turkey.

The first specific regulation concerning the transnational acquisition of
agticultural lands is introduced 3 paragraph of Article 35 of the Land Registry Law
Nr. 2644. According to this paragraph, foreign natural persons are obliged to submit
the project to be developed on the unstructured real estate they purchased within
two years to the approval of the relevant Ministry. The project, which is approved
by the relevant Ministry by determining the start and completion time, is sent to the
land registry office where the unstructured real estate is located to be recorded in
the declarations section of the land registry. The Ministry monitors whether the
approved project is carried out within the prescribed period. Within the frame of
this paragraph, the term “unstructured real estate” is used frequently. In the Circular
Letter Nr. 1752 2013/15 dated 27/11/2013 issued by the Ministry of Agticulture
and Forestry the concept of “wnstructured real estate” is described as real estate that
has no construction or structure on the land. Examples are given in the same text
to create a mutual understanding by mentioning the terms “land, field, vineyard,
garden”. In the same Circular Letter, it is also described the framewotrk of
“structure” which is all kinds of structures and facilities built to stay more or less
permanently on or under a land and combined with it by technical means. However,
as it is stated in the Circular Letter, “unstructured real estates” are not limited with
agricultural lands. In terms of difference, in case of a foreign natural person willing
to acquire agricultural land, a letter of undertaking that reflects the intention of the
foreigner shall be submitted to the Ministry of Food, Agriculture and Livestock!®.

4 Here in this part, “state” refers to the Republic of Turkey.

15 The last amendment made in the Land Registry Law regarding the acquisition of property by
foreigners is the Law No. 6302 dated 03.05.2012. This change is due to the abolition of the Council of
Ministers and the transfer of these duties to the President, depending on the constitutional amendment
made in 2017. From this point of view, it is understood that the President will use the powers of the
Council of Ministers in the Land Registry Law.

10 With the Presidential Decree Nr.1 dated 10 July 2018, name of the Ministry is changed to the
Ministry of Agriculture and Forestry. https://www.resmigazete.gov.tr/eskiler/2018/07/20180710-
L.pdf (Date of Access: 09/12/2022)
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Upon the receipt of the letter of undertaking, a notification shall send to the district
office of the Ministry of Food, Agriculture, and Livestock.!” In case the purchase
inquiry is accepted, the district office of the Ministry of Food, Agriculture, and
Livestock!® informs the foreigner and a statement is going to be in the sctipt to the
Land Registry system which indicated that the foreigner must submit the project for
the approval of the Ministry of Food, Agriculture, and Livestock!? within 2 years.
The Circular Letter addressed the legal framework of the liquidation process in case
the project registered to the Land Registry system would not be approved by the
Ministry of Food, Agriculture, and Livestock®’. Ministry of Finance is addressed as
the authority in the liquidation process and liquidation reasons are listed in 3 points:
(1) At the end of the period of 2 years starting from the date of acquisition, neither
foreigner nor the Ministry of Food, Agriculture and Livestock can not provide an
official statement indicates that either the project is approved by the Ministry?! or
the project is submitted for the approval of the Ministry?? and a notification is
received on the Information System of Land Registry and Cadastre (T/AKBIS). (2)
In case of a notification addressed by the Ministry?? stating that the project which is
submitted within 2 years of the acquisition date is not approved within the given
petiod. (3) In case of a notification addressed by the Ministry?* stating that the
intended project is not completed within the given period.

As it is mentioned, the transnational acquisition of agricultural land within the
frame of a project is planned to be realized on the purchased land. Details of the
requirement considering the project are explained with ministerial guidance titled
“Tnstructions Regarding the Permission for the Acquisition of Agricultural Land and Approval
of Developed Agricultural Projects”. Therefore, this ministerial guidance intended to
determine and monitor the principles regarding the agricultural project

17 With the Presidential Decree Nr.1 dated 10 July 2018, name of the Ministry is changed to the
Ministry of Agriculture and Forestry. https://www.resmigazete.gov.tr/eskiler/2018/07/20180710-
1.pdf (Date of Access: 09/12/2022)

18 With the Presidential Decree Nr.1 dated 10 July 2018, name of the Ministry is changed to the
Ministry of Agticulture and Forestry. https://www.resmigazete.gov.tr/eskiler/2018/07/20180710-
L.pdf (Date of Access: 09/12/2022)

19 With the Presidential Decree Nr.1 dated 10 July 2018, name of the Ministry is changed to the
Ministry of Agriculture and Forestry. https://www.resmigazete.gov.tr/eskiler/2018/07/20180710-
1.pdf (Date of Access: 09/12/2022)

20With the Presidential Decree Nr.1 dated 10 July 2018, name of the Ministry is changed to the
Ministry of Agriculture and Forestry. https://www.resmigazete.gov.tr/eskiler/2018/07/20180710-
Lpdf (Date of Access: 09/12/2022)

2! Here, the term Ministry refers to the Ministry of Agriculture and Forestry.

22 Here, the term Ministry refers to the Ministry of Agriculture and Forestry.

23 Here, the term Ministry refers to the Ministry of Agriculture and Forestry.

24 Here, the term Ministry refers to the Ministry of Agriculture and Forestry.
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development, approval, and control process? as it is stipulated in Article 35 of the
Land Registry Law. In Section 1, it is stipulated how the inquiry of the foreigner
shall be proceeded with in the case of agricultural land acquisition. Shortly, it is
regulated that foreigners are bound to the same legislations as Turkish citizens in
terms of Soil Conservation and Land Use Law No. 5403 and Agricultural Reform
Law No. 3083 on Land Arrangement in Irrigation Areas. It is stipulated that joint
ownership is not allowed when it comes to the transnational acquisition of
agricultural lands as it is stated that it is not possible to develop the project under
joint ownership. Moreover, a significant regulation was made in case the agricultural
land has an olive garden status. In this case, ministry guidance implements broader
protection on the land, and purchase requests shall be considered within the frame
of Law Nr. 5403 on Soil Conservation and Land Use? and Law Nr. 3573 on
Breeding of Olive Creation and Its Wild Law on Vaccination.?”

There are several points that foreigners must consider during the
implementation phase of the project. The most comprehensive regulation in this
context is Article 6 of the ministry guidance on Instructions Regarding the
Permission for the Acquisition of Agricultural Land and Approval of Developed
Agricultural Projects. As it is stipulated, the foreign natural person must contribute
to production by keeping the land in agricultural process and production at every
stage, from the time that will pass until the process of submitting the agricultural
project to be developed on the unstructured real estate that foreigner has purchased,
and starting the implementation of the project. Another condition for the project is
to not aim to cultivate and produce animal species that may harm the natural
environment, human health, and the environment. Foreigners are obliged to
maintain sustainable land use by protecting the soil and water resources, preventing
soil and water pollution, and protecting the land against erosion. Apart from the
obligations related to the protection of the land and environment, there are another
regulation bound foreigners in human resoutcing for the agricultural activity that
will be carried out within the frame of the project. It is stated that foreigners shall
source the manpower that is needed for the implementation from Turkey. In this
way, administrative power aim to create employment opportunities for inhabitants.
Within the frame of a grammatical interpretation, it can be said that administrative
power leaves the door open for other foreigners who ate residing in Turkey to be
employed as seasonal or full-time workers during the implementation phase of the

2 Article 1, Instructions Regarding the Permission for the Acquisition of Agricultural Land and
Approval of Developed Agricultural Projects

26 Law Nr. 5403 on Soil Conservation and Land Use Dated: 3/7/2005, Date of Issue: 19/7/2005 Issue:
25880 https://www.mevzuat.gov.tr/MevzuatMetin/1.5.5403.pdf (Date of Access: 09/12/2022)

27 Law Nr. 3573 on Breeding of Olive Creation and Its Wild Law on Vaccination Dated: 26/1/1939
Date of Issue: 7/2/1939 Issue: 4126 https://www.mevzuat.gov.tr/mevzuatmetin/1.3.3573.pdf (Date
of Access: 09/12/2022)
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project. Overall, in case the project finds meeting the criteria of the legislator and
administrator, it will be approved. However, the implementation of the project is
closely observed by the authorized institution. In case of a delay or act of God,
details of the project can be revised. Administrative power listed possible
agricultural projects in general terms but not exclusively which are classified under
3 subtitles: (1) Crop production: greenhouse agriculture, soilless agriculture, grain
cultivation, seedling cultivation, growing saplings, horticultural cultivation, fruit-
vineyard cultivation, tea farming, vegetable farming, organic plant production,
banana cultivation, medicinal and aromatic plant cultivation, seed cultivation,
meadow, pasture, and fodder crops, industrial plants, ornamental plants, edible grain
legumes, mushroom cultivation, tropical-exotic fruits, and plants. (2) Animal
production: poultry domestication, small cattle breeding, cattle breeding,
beekeeping. (3) Aquaculture. The cultivation of olives must be regulated in Law Nr.
3573 on Breeding of Olive Creation and Its Wild Law on Vaccination which is /ex
specialis to this ministry guidance.

Another general restriction that applies to agricultural land acquisition and
limited rights 7z re in the security zones by foreigners is specified in paragraph 5 of
Article 35. Hence, foreigners' acquisition of immovable properties and limited real
rights in military forbidden zones, military security zones, and strategic areas is
restricted. Within the frame of this paragraph, the Ministry of National Defense is
assigned to inform the General Directorate of Land Registry and Cadastre of the
locations of the military forbidden zones, military security zones, and strategic areas.
Therefore, in case of an acquisition request on mentioned zones, the General
Directorate of Land Registry and Cadastre can reject the application.

6. Conclusion

Until the 19% century, under the rule of the Ottoman Empire, foreigners do not
have the right to acquire real estate in the territory of the state. Within the frame of
the reformation process, in 18506, foreigners are given the right to acquire real estate
as long as they carry out the obligations that comes with the right.

The exception to the Treaty of Laussane, a cornerstone principle that will stay
in effect for a long petiod, the principle of reciprocity is introduced to the legislation
on the transnational acquisition of real estate. Land Registry Law Nr. 2644 regulated
that foreign natural persons can acquire real estate within the frame of legal
provisions on limitations and as long as it is mutual. In this way, foreigners may
acquire real estate which is an individual farm out of the Village zones that are
introduced in Village Law. Moreover, the size of the real estate can not be more
than 30 hectares. Within the frame of the amendment made in 1984 on the Land
Registry Law, the Council of Ministers was vested with the authority to determine
the list of countries that shall be exempt from the rule of reciprocity. However, this
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amendment was annulled by the Constitutional Court decision in 1985, and
regulations is replaced by a new amendment. In the new amendment, the legislator
added that benefit of the national economy must be considered to decide whom to
be exempt from the reciprocity condition which is a limitation on the authority of
the Council of Ministers. Nonetheless, in 1986, Land Registry Law was annulled
once again by the decision of the Constitutional Court.

In 2003, Land Registry Law Nr. 4916 was revised. Within the frame of the
revisions, the reciprocity condition was abolished in the transnational acquisition of
real estate by the natural person by inheritance. Later on, Village Law was repealed
and it became possible for foreigners to acquire real estate within the borders of
village zones. However, the amendments made to Article 35 of the Land Registry
Law with Law No. 4916 were also annulled by the Constitutional Court on
14.03.2005. The annulment decision of the court was based because, in parallel with
the previous decisions, the principle of reciprocity was violated. Article 35 of the
Land Registry Law was amended with Law Nr. 5444 revised the restrictions on the
purpose, location, and size of the real estate that a foreigner is willing to acquire.
Although the reciprocity principle had been omitted in the transnational acquisition
of real estate, in the case of acquisition by legal inheritance, the principle is still in
charge.

In 2012, Land Registry Law Nr. 2466 got its final version within the frame of
the amendments Law Regarding the Amendments to the Land Registry Law and
the Cadastre Law Nr. 6302. Article 35 of the Land Registry Law provides the legal
framework of the regulations concerning the transnational acquisition of real estate
as well as agricultural lands. As it is described in detail above, foreign natural persons
can acquire the ownership of real estate as long as (1) the purchase is beneficial
concerning the bilateral international relationship of the Republic of Turkey, (2) the
foreigner is holding citizenship of a country which is listed in the Presidential
decrees on the eligible states to purchase real estate in Turkey (3) the area of the
intended real estate does not exceed the 10% of the district area subject to private
property and 30 ha throughout the country?® (4) the intended real estate is not
located in a military security zone, military forbidden zone, and strategic areas.
Article 35 also stipulates specific legislation concerning the acquisition of
agricultural land. By stating that foreign natural persons are required to submit a
business plan addressed as a prgject to keep the ownership of the agricultural land.
However, in the text, the legislator decided to use the term unstructured real estate
rather than directly referring to agricultural land to provide flexibility for
administrative power in regulating the details. In this way, Ministry has described

28 As it is mentioned above, President vested with the right to double the amount that can be
purchased all around the country. Moreover, President has the power to limit, suspend (partially or
completely) or prohibit the acquisition transaction.
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the term unstructured real estate in Circular Letter Nr. 1752 2013/15 within the
frame of terms “structure” and “structured real estate”. The key concept for the
project is to be submitted to the Ministry of Agriculture and Forestry and be
accepted within 2 years of the acquisition. Otherwise, for those agricultural lands
for which acceptance of the Ministry is not provided, the liquidation process shall
be started by the Ministry of Finance. Moreover, at this point, a detailed examination
of the legal status of the submission, acceptance, and absence of the project must
be evaluated to discover if it is a condition of validity for the transnational
acquisition of real estate due to the fact that the legislator did not appoint it directly.

It is worth mentioning that in the 1980s, the discretion power of the council of
ministers is intended to reinforce. However, each attempt of the legislator via
amendments was reciprocated by the Constitutional Court with an annulment. The
main argument behind the Constitutional Court annulments is breaching the core
of the Turkish Constitution by neatly vesting the executive power with legislative
power. Starting from the amendment made in 2003, reciprocity conditions began to
be taken out of the picture starting with the transnational acquisition of real estate
of the foreign natural person within the frame of inheritance. Therefore eventually
the reciprocity condition became fully out of the picture and replaced with the
concept of the eligibility list declared by Presidential Decrees.

Implementation of the special legislation for the transnational acquisition of
agricultural lands mainly with circular letters and ministerial guidance issued often
by the Ministry of Agriculture and Forestry. Therefore, a detailed examination shall
be made within the frame of the documents issued by the Ministry of Agriculture
and Forestry to reveal the core concept of the transnational acquisition of
agricultural lands.
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Abstract!

The present article deals with the legal position and rights of the consumer in the
case of non-conformity of goods with the purchase contract, which is examined
from the perspective of Czech law, both before and after the amendment to the
Consumer Act. The text first defines the basic concepts as they are understood by
Czech law or the Civil Code. It then deals with rights arising from defective
performance. Finally, it takes into account the major amendment to consumer law
that will affect the Czech legal system in January 2023. The core of the text is an
analysis of the provisions of Section 2169 of the Civil Code. This article is a follow-
up to a paper presented at the ASCEA conference held in Budapest in October
2022.

Keywords: consumer protection, sale of goods, right to repair, consumer information, Czech
Republic

https://doi.org/10.46942/SIDM.2023.1.77-92

1. Consumer

European legislation defines a consumer in Article 2(1) of Directive 2011/83/EU
as a natural person who, in contracts covered by this Directive, acts for a purpose
which is not part of his trade, business, craft or profession. Similar definitions can
be found in Directives 2019/770 of 20 May 2019 on certain aspects of contracts for
the provision of digital content and services and 2019/771 of 20 May 2019 on
certain aspects of contracts for the sale of goods, amending Regulation (EU)
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2017/2394 and Directive 2009/22/EC and repealing Directive 1999/44/EC. It is
always a natural person who is acting for a purpose which cannot be regarded as his
trade, business, craft or profession. Article 419 of the Civil Code defines a consumer
as any natural person who, outside the scope of his or her business activity or the
independent exercise of his or her profession, concludes a contract or otherwise
deals with an entrepreneur. Other definitions of consumer in the Czech Republic
are contained in various sectoral laws, for example in the Electronic
Communications Act and the Energy Act.

The term consumer is also a central concept of Act No. 634/1992 Coll. on
Consumer Protection (hereinafter referred to as the "Consumer Protection Act").
A consumer does not use products or services in the course of his business activity
(or in the course of the independent exercise of his profession) and is therefore
worthy of protection as a 'weaker party'. This is in particular because the consumer
does not have the same knowledge and experience as the entrepreneur, who enters
into a number of different contracts on a daily basis (often with the help of lawyers)
after having prepared them in advance, has detailed knowledge of the product
offered, is better able to negotiate the terms of the contract, etc. One of the
characteristics of a consumer could therefore be that he is not a professional but
enters into a contractual relationship with a professional." However, this definition
is only relevant for the AoCP. However, the definition contained in the Civil Code
is general. Any other definition in the various provisions referred to above is a
special definition and, in the event of a conflict, the rule lex specialis derogat legi generali
must be applied.

A consumer may therefore be defined as a natural person who acts outside the
scope of his business or outside the scope of his independent exercise of his
profession and who deals with an entrepreneur. Similar definitions of consumer can
then be found across all European countries, with minor variations. Within the
Community, the basic approach is based on the wording of the EU tules.

A consumer contract is therefore concluded for a private purpose.

2. Entrepreneur

The definition of an entrepreneur can also be found in the Civil Code. Section
420(1) states that an entrepreneur is “a person who, on his own account and
responsibility, independently carries out gainful activity in the form of a trade or in
a similar manner with the intention to do so consistently for profit.” There is an
addition in Section 421 of the Civil Code, which sets out the legal fiction that a
person registered in the Commercial Register is regarded as an entrepreneur.? The

2 Such entrepreneurs are also called formal entrepreneurs (entrepreneurs for form).

78



Studia Tutisprudentiae Doctorandorum Miskolciensium
Tomus 25.
2023/1.

second paragraph of Section 421 also contains a rebuttable legal presumption
according to which a person that has trade licences or other authorisations under
the law—for example an attorney—is regarded as being an entreprencur. If we
return to the statutory definition contained in Section 420, all the characteristics
have to be met at the same time. The Civil Code also contains a definition of an
entreprencur that serves for consumer protection purposes. Here “any person who
enters into contracts related to his own commercial, production or similar activities,
or within his profession, or a person acting in the name or on the account of an
entreprencur is considered to be an entrepreneur.” This definition expands the
group of entities that fall under Section 420(1). This typically concerns
persons/entities that do not ptimarily make a profit (e.g, contributory
organisations, municipalities). As the topic of this work is a consumer’s rights in the
case of defects in goods, it is clear that one contracting party will be a consumer and
the other an entreprencur. The entrepreneurs will be legal entities (business
corporations) or natural persons doing business. In the case of these persons, it can
be assumed that they are experts in their field. They will be subject to Section 5 of
the Civil Code, which deals with the professionalism of entrepreneurs.
Entrepreneurs should therefore act with the necessary knowledge and care. If they
do not do so, this is to their detriment. There is sometimes talk of /ge artis care of
an entreprencur.’ The judgement of the Constitutional Court of 1 March 2011, file
ref. TV. US 3271/10, indicates that the mere statement of a business ID number
(tdentifikacni cislo osoby or 1CO) does not exclude consumer status. It is important to
assess the purpose of the conclusion of a contract. If a contract is concluded for
private purposes and the entrepreneur (seller) is objectively aware of this
information, then the provisions on consumer protection apply to such persons.*
Very often there are cases where certain websites offer entrepreneurs automatic pre-
completion of forms. Sometimes a business ID number that defines an entrepreneur
(or through which the majority of the lay public recognises a person/entity is an
entreprencur) finds itself in a contract, without the contract being a B2B relationship
(for example, a hairdresser orders toys for her children for Christmas—the business
ID number is stated in the contract, but this is no reason to take away consumer
protection).> Pelikin s Pelikinovou® speak in this context of "two faces" of an
entreprencurial natural person (one entreprencurial and the other private, non-
business). Legal persons engaged in business will not in principle have this "non-
business" nature.

3 Regarding the term /ege artis care see: SOKOL, T.: Lege artis, znamy pojem neznamého obsahu. Pravni
radce, 2010. Pravniradce.ihned.cz [online] (date of download: 13. 1. 2023).

4 Cf. Magyar Koztarsasag Legfelsébb Birosag (Hungary) Legf. Bir. Kfv. II1. 37.675/2003. sz.

5 Similarly: ZAPLETAL, J., Definice podnikatele. In: PETROV, J. - VYTISK, M. - BERAN, V.: A kol.
Obcansky zakonik. 2nd edition. Prague: C. H. Beck, 2022, 8.

o gVESTKA,J. - DVORAK,]. —FIALA, ], et. al., Obcansky zakonik, Svazek I, Wolters Kimwer, 2020, 869.
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It is also important to note that, according to Section 420(2), the following
applies for the purposes of consumer protection and for the purposes of section
1963, any person who concludes contracts in connection with his own business,
manufacturing or similar activity or in the independent exercise of his profession,
or who acts in the name or on behalf of an entreprenecur, shall also be deemed to
be an entreprencur. Lasak states that in this case it is about’,A person who concludes
contracts related to his own business, production or similar activities may also be a natural person,
a municipality, a county or a public corporation in general or another non-business legal entity. It
is sufficient if the conclusion of the contract in question, to which section 1963 or, as the case may
be, the provisions on consumer protection should apply, is connected with its trade, manufacture or
other similar activity. It need not be a direct manifestation of that trade, manufacture or other
similar activity. The commercial activity may be, for example, the sale of goods or the provision of
certain Services of a private law nature, even though the profit criterion is not relevant for the entity
concerned, as is the case, for exanmple, in the provision of public services (e.g. the operation of a
hospital, public transport, public institutions).“ Personally, I believe that this definition
protects consumers who enter into contracts with individuals through, for example,
social networks. More and more individuals are, for example, selling their creations
(especially handmade products - e.g. knitted toys for children) via Instagram or
Facebook. Most of these individuals do so for profit and do not have the necessary
authorisation. However, if they are not doing so at random and, for example, their
profile on one of the platforms focuses on selling these products, their customers
need to be protected.

3. Contract Concluded with a Consumer

I regard it as necessary, in order to understand the general requisites, to define the
term contract concluded with a consumer, or rather how such a contract is
understood by Czech law. Some authors® also work with the term consumer
contract.” This term was defined in previous legislation in Section 52(1) of Act No.
40/1964 Coll., the Civil Code, as amended until 31 December 2013, (hereinafter the
“Civil Code of 1964”) as a purchase contract, performance contract or other
contract if the contracting parties are, on one side, a consumer and, on the other
side, an entrepreneur. The institution of consumer contracts was included in the

7 LASAK, J., Pojem podnikatele, in: LAVICKY, P.: Obéansky zakonik I. Obecna éast. 2. vydani. Prague:
C. H. Beck, 2022, 1320.

§ For example: ONDRE]J, J.: Spoticbitelské smlouvy a ochrana spotiebitele: ekonomické, pravai a
socialni aspekty. Prague: C.H. Beck, 2013.; See also: VITOVA, B.: Ochrana spotiebitele pfi uzavirani
smluv na slevovych portalech. Brno: Turidicun Olomoncense, 2017, 234.

9 VONDRACEK, O. also works with this concept. § In: PETROV, J. - VYTISK, M. - BERAN, V.,
2022, gp. cit., 6.
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Civil Code of 1964 with effect from 1 January 2001 as a response to requirements
resulting from European Communities directives.!?

The currently effective Civil Code did not accept this formulation in its new text.
In its obligations part, the Civil Code contains a division entitled Provisions on
Obligations Arising from Contracts Concluded with Consumers. The definition
contained in Section 1810, however, introduces the legislative abbreviation
consumer contract. We can find the following in the relevant provision: “Ie
provisions of this division apply to contracts concluded between an entreprenenr and a consumer
(hereinafter “consumer contracts’) and to obligations arising therefrom.” A contract can be
defined as a consumer contract if on one side of the contractual relationship there
is an entrepreneur, as a person/entity acting when concluding the contract and
performing the contract as a part of his/her/its business or other commercial
activities, and on the other side of the relationship there is a consumer. It is,
however, necessary to mention the fact that this is not a special contractual type. It
is also not an innominate contract. The text will use the term purchase contract, but
it could be a contract on accommodation, escrow, a holiday or insurance. Contracts
on performance and other contracts are frequent, if they are concluded in
compliance with the requisites stated above.!! In the EU, Directive 2011/83/EU
was adopted on 25 October 2011 and replaces and unifies the previous provisions!?.
The directive is aimed at setting uniform rules that are applicable in all member
states, in particular for the sale of goods or services through contracts concluded
remotely or outside commercial premises.!3> Various language versions of the
directive use minor deviations. Some versions use the term “contracts agreed with
consumers”, whereas others use the translation “consumer contract”!*. It is quite
possible to entirely identify with Ondfej’s opinion, as exptessed in the book
Spotrebitelské smlonvy a ochrana spotrebitele (Consumer Contracts and Consumer Protection)
that: “It would be possible to hold a discussion about the suitability of the term

1 For more not only on consumer contracts in the Civil Code of 1964 see: SELUCKA, M.: Ochrana
spotfebitele: nendpadna zména se zasadnimi dopady. Pravni rozhledy. 2010/18, n. 14, 513-517.

11 DVORAK, J. - SVESTKA, J. - ZUKLINOVA, M. ¢z al: Obéanské prévo hmotné, 2nd edition. Prague:
Wolters Kluwer, 2016, 394.

12 Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019 on certain
aspects concerning contracts for the supply of digital content and digital services; and, for example, Art.
2(2) of Directive (EU) 2019/771 of the European Patliament and of the Council of 20 May 2019 on
certain aspects concerning contracts for the sale of goods, amending Regulation (EU) 2017/2394 and
Directive 2009/22/EC, and repealing Directive 1999/44/EC, have a relatively new impact on the
relevant area.

13 For more details, see the reasoning for: Directive 2011/83/EU of the European Parliament and of the
Council of 25 October 2011 on consumer rights, amending Council Directive 93/13/EEC and Directive
1999/44/EC of the European Patliament and of the Council and repealing Council Directive
85/577/EEC and Directive 97/7/EC of the European Parliament.

14 For example, in the Czech or German versions (from the German Verbrauchervertrigen).
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consumer contract.”!® I am of the opinion that a more appropriate and precise term
is a “contract agreed with a consumer”, as it is a contract agreed with a specific party
that is granted special rights and duties. Consumers often think that a contract must
always be in writing. The form is defined in Section 1756 of the Civil Code. There
is no specific rule for contracts agreed with a consumer. In general, the written form
is not mandatory. A consumer can conclude a contract over the telephone, by e-
mail or only orally. Based on experience, I know that this causes consumers major
problems. They often do not realise that a simple “yes” stated over the telephone is
enough. They regard a contract as a “paper document” that has to contain their
signature and other requisites. A contract can be concluded in a quite informal
manner—i.e., upon the acceptance of an offer—at the moment acceptance of the
offer is received by the seller. Consumers are, however, protected to a certain extent.
If they conclude contracts over the telephone or remotely, they can withdraw from
the contract within 14 days. The European Union tries to protect consumers even
more, if they conclude a contract in a specific way. Czech law is responding to
current trends and requirements, as well as to modern technology that is changing
contractual law as such. There will be a discussion of the major amendment to the
Act on Consumer Protection and the Civil Code below. Regarding contracts
concluded remotely, there will, for example, be new provisions on order buttons in

e-shops.
4. Rights Due to Defective Performance

Rights due to defective performance are set out for a consumer in Section 2169 of
the Civil Code; this provision is also sometimes referred to as the hierarchy of
claims. A consumer’s claims are limited by this provision and it is necessary to
comply with certain requirements, if the consumer wants to withdraw from a
contract (or the claims are conditional). Withdrawal from a contract is not the right
of first choice in the event of the delivery of defective goods. Based on the
provision’s nature, it is a unilaterally mandatory legal standard. It is therefore
possible to deviate from this provision in favour of a consumer. This means that
individual rights can be claimed under more advantageous conditions than those
stipulated by the law.!¢ The essence and the actual sense of the provisions is basically
the same as it is in Sections 2106 and 2107 of the Civil Code. The regime for
claiming rights and the content of rights is, however, different.!” The hierarchy of
claims is also dealt with in Directive No. 2019/771. The directive has been in force

15 ONDREJ, 2013, p. ait., 12.
16 SVESTKA, J. ¢ al.: Obc¢ansky zikonik. Komentat. Svazek. Prague: Wolters Kluwer, 2014, 979.
17 One material difference is a certain interdependence of individual rights. The seller’s degree of

options/ capability is also stated as a difference.
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since 11 June 2019, the directive came into partial effect on 1 January 2022, with the
remainder coming into effect on 1 July 2022. The directive deals with the repair and
exchange of an item, as well as a reduction in price (discount) and termination of a
contract (withdrawal).!8 The directive’s aim is to increase consumer protection in
the EU. In its Article 4, the directive introduces the full harmonisation principle:
“Member States shall not maintain or introduce, in their national law, provisions
diverging from those laid down in this Directive, including more, or less, stringent
provisions to ensure a different level of consumer protection, unless otherwise
provided for in this Directive.” The Czech Republic will see the largest changes in
connection with the requirements of EU Law from the start of the new year.

In accordance with Section 2169 of the Civil Code, a consumer is entitled to the
delivery of a new item, which includes the free correction of a defect.!” If it is not
possible, he/she can withdraw from the contract. He/she can also always request a
reasonable discount. Silhdn also speaks of the complexity of this legal regulation,
stating that this rather complicated regulation of § 2169 (as amended until 6 January
2023) contained the criterion of "proportionality” or "reasonableness" of the chosen
claim in relation to the nature of the defect. He also says: v ,,As the regulation favours
the non-business purchaser, it can be agreed that it merely extends the general regime. The rights
here do not take the place of §§ 2106 and 2107, but are supplemented in favonr of the buyer.
Indeed, even the text of § 2169 says that the buyer may claim "even' the rights listed below. The
two regimes must therefore be considered cumulatively. In accordance with Section 2161 of the Civil
Code, the seller is liable for an item not having defects upon acceptance. If a defect occurs within six
months of acceptance (from the 6 of January 2023 there is a change), an item will be regarded as
having been defective upon acceptance. This means that if a complaint is to be rejected, the seller has
1o prove, best of all using an expert report, that an item was not defective upon acceptance. The
mere statement of this is not sufficient. “Personally, I consider that the interpretation given
by Silhan to the provision in question may not have been entirely obvious. For this
reason, too, it is appropriate that the new legislation expressly excludes the
applicability of the provisions of section 2106 and 2107 CC.

A consumer’s primary claim until the end of 2022 was therefore a free repair,
followed by an exchange of the item, the delivery of a new item and, if certain
specifics were met, withdrawal from the contract (this will be analysed below). A

18 For more details see: MISUR, P.: Evropsky parlament schvalil smérnici posilujici ochranu spotfebiteléi.
Obchodnépravni revue, 2019/11, 1. 6, 163.

19 T would only add that the seller has, in accordance with Section 19(3) of Act No. 634/1992 Coll., on
Consumer Protection, the duty to deal with a complaint without undue delay, no later than within 30
days. If it does not deal with a complaint propetly within a 30-day period, this establishes a material
breach of the contract and in such a case the consumer is entitled to withdraw from the contract pursuant
to Section 2002 of the Civil Code.

20 SILHAN, J.: Prodej zbo#i v obchodé, in: Pravni nasledky poruseni smlouvy v novém obéanském
zakoniku. Prague: C. H. Beck, 2015, 486.
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consumer is always entitled to a free discount, the calculation of which can be
markedly complicated.

Withdrawal is a unilateral expression of will addressed to the seller. When this
expression is received by the addressee’s (seller’s) sphere of influence, the contract
is—or rather the obligations resulting from the contract are—terminated from the
very beginning. A buyer can withdraw from a contract in several cases. One of them
is when a buyer’s claim cannot otherwise be satisfied. In practice this means that the
seller cannot deliver a new item, if the buyer is entitled to it, or the item cannot be
repaired. In this case, the buyer can withdraw from the contract. The impossibility
of repairing goods should be objectively assessed with regard to a specific case. The
actual Section 2169(2) states, “Even where a defect is removable, the buyer is
entitled to have a new item supplied or a component part replaced if he cannot use
the item properly due to the repeated occurrence of the defect after a repair or due
to a larger number of defects. In this case, the buyer shall also have the right to
withdraw from the contract.” This means that even if there are defects that can be
corrected on an item and the seller has already corrected the defects, the buyer can,
upon the occurrence of an additional defect, withdraw from the contract due to the
repeated occurrence of defects. If there are multiple defects in an item at the
moment a complaint is made, the buyer can withdraw, regardless of whether in a
previous complaint he/she claimed the correction of defects.?! The legislators,
however, do not define in more detail the terms “repeated occurrence of the defect
after a repair” or “larger number of defects”. An answer to this question has to be
sought in established case law. The starting point is a decision of the Supreme Court
published in the Collection of Court Judgements and Opinions under no. Rc 22/83,
which stipulates that the re-occurrence of defects can be regarded as meaning the
occurrence of the same defect after at least two previous repairs (i.c., at the moment
the defect occurs for the third time). And a number of defects is larger if three
various defects in an item occur at the same time. A larger number of defects
therefore means at least three defects at the same time, but it is necessary for each
of the defects to prevent the ordinary use of the item. A defect can be regarded as
having occurred repeatedly in cases where the goods are affected by the same defect,
after being repaired twice following a legitimate complaint. In the case of a third
complaint about the same defect, a consumer can ask to withdraw from the contract.
Whether a defect is the same or not can again be deduced from case law. According
to the judgement of the Supreme Court of 29 August 2013, file ref. 33 Cdo
2979/2012, a defect is the same in a situation where the defect has the same effect
on an item’s properties. It is therefore not necessary to examine the cause of a
defect, only the result. An example is a situation where a consumer repeatedly
complains about a laptop. The defect is visible in that the laptop cannot be switched

20 SVESTKA, 2014, op. cit., 982.
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on. The consumer therefore requests withdrawal due to the repeated occurrence of
a defect. It is not possible for an entrepreneur to not accept a withdrawal because a
defect was due to a different cause. An entreprencur cannot argue that the first
defect was caused by a defective base board, the second a defective processor and
the third defective RAM. What is decisive is only that the defect in the product
appears the same to the consumer. There is now, however, the question as to
whether this court interpretation is sufficient. Legislators are examining the matter;
the amendment includes the issue of defects in goods.

The amendment?? was supposed to introduce a Section 2169a, stating in which
cases a buyer would be entitled to withdraw from a contract. This would concern
cases where the seller did not correct a defect or did not correct it in accordance
with Section 2169(2) of the Civil Code. It was also to cover situations where a defect
occurs repeatedly, the defect is a material breach of the contract or it is clear from
the seller’s declarations or the circumstances that the defect will not be corrected
within a reasonable period or without marked problems for the buyer.?* I would be
critical, however, of the fact that it is again not clearly defined what repeated
occurrence of a defect means. The amendment was not accepted in this form in the
end.

However, this provision has changed significantly since 6.1.2023, thereby
overcoming some significant application problems. The new provision reads as
follows:

W 2169 CC
(1)If a thing is defective, the buyer may demand its removal. He may, at bis option, demand
the delivery of a new thing without defect or the repair of the thing, unless the chosen method of
removing the defect is impossible or disproportionately costly compared with the other; this shall
be judged in particular with regard to the significance of the defect, the value which the thing
wonld have had without the defect and whether the defect can be removed by the other method
without considerable difficulty for the buyer.

(2) The seller may refuse to remedy the defect if it is impossible or unreasonably costly to do so,

having regard in particular to the significance of the defect and the value which the thing would

have had without the defect.

(3) The provisions of Sections 1923, 2106 and 2107 on rights arising from defective

performance do not apply.

The amendment of this provision has improved the definition of consumer rights
and also eliminated shortcomings that caused problems in practice. Paragraph 3

22 Amendment planned for 2020.
2 See Section 2169a of the Civil Code. For more details, see here: https://apps.odok.cz/veklep-
detail?pid=KORNBFQGCDCT 113 See Section 346(1) to (3) BGB (date of download: 27. 11. 2022).
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excludes the application of certain provisions of the Civil Code, which previously
raised problems as to whether or not these provisions could also be applied.

As it follows from the Explanatory Report®* to Act No.374/2022 Coll,
amending Act No.634/1992 Coll., on Consumer Protection, as amended, and Act
No.89/2012 Coll, Civil Code, as amended, the Buyer has, in principle, a free choice
between repair and replacement after the amendment. I believe that previously he
was limited by the hierarchy of claims and the primary claim was only the repair.

However, it should be noted that even after the amendment, the choice is
limited, in that if the chosen method of remedy is legally or factually impossible, or
would involve disproportionate costs for the seller compared to the other available
method, the seller is not obliged to respect the claim (For example, a button falls
off on a coat, which can be sewn on quite easily, but the consumer demands delivery
of a new piece - this limitation could, however, be deduced from the previous
regulation).

That proportionality is to be assessed in relation to the other remedy, not in
absolute terms (cf. judgment of the Court of Justice of the European Union in
Joined Cases Weber/Putz, C-65/09 and C-87/09). The rejection of the remedy
sought is justified by costs which are substantially higher than the costs which would
have been incurred by the other available remedy. The explanatory memorandum
itself then gives as an example of inadequacy the case of a malfunctioning air
conditioning system in a car, where the purchaser requests the replacement of the
whole vehicle, but the defect is confined to a component or part, which could be
remedied by replacing the component or part without replacing the whole thing.
Paragraph 1 of Section 2169 CC is a projection of Article 13(2) and (3) of Directive
2019/771.%

4. Enforcement of Rights

The enforcement of consumers’ rights is a major problem in the Czech Republic. I
believe that the issue of the enforcement of substantive rights could be helped by a
better setup of the extrajudicial resolution of consumer disputes. In the case of an
extrajudicial resolution of consumer disputes, the power is most frequently held by
the Czech Trade Inspection Authority or, if there is a cross-border element, then
the European consumer centre affiliated to the Czech Trade Inspection Authority
(hereinafter the “CTIA”). The main problem is that a CTIA decision is not

2+ Government of Czechia: Explanatory Report to Act No. 374/2022 Coll., amending Act No. 634/1992
Coll., on Consumer Protection, as amended, and Act No. 89/2012 Coll., Civil Code, as amended, No.
374/2022 Dz.

25 See Explanatory Report.
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enforceable and binding. It can only by a signal as to how a court should decide a
dispute (if it is escalated to the court stage). Nevertheless, consumers could be
discouraged from using this alternative path by the non-enforceability and non-
binding nature of decisions. A consumer spends several weeks on the resolution in
this method. Even if the CTTA decides in favour of a consumer, it could happen
that the entrepreneur does not respect the decision. Subsequently, the consumer has
to apply to a court. I am therefore of the opinion that it would be better to have
provisions similar to those for finance, where there is a special consumer arbitration
body.26 It would be appropriate if decisions by the consumer arbitrator were
binding and had the effects of an executable court decision. The reviewability of
decisions by a court, however, should be a matter of course. I believe that the
establishment of such an institution would lead to the better enforcement of
consumer rights. In the event that the CTIA remains the authorised body—or the
CTIA’s extrajudicial resolution of consumer disputes department (also known as
the ADR CTIA) does—I regard it as necessary to change whether decisions are
binding. Consumers could better claim their rights without the need for a court to
intervene.

Class actions are a separate chapter. Unlike many other European countries, the
Czech Republic does not yet have a law allowing collective enforcement of
consumer rights. Smaller lawsuits totalling hundreds or thousands of crowns are
therefore usually not filed by Czech consumers, as court proceedings are time-
consuming and costly. However, the outlook for class actions is not as black as it
might seem. The draft law on class actions was supposed to be adopted by 25
December 2022 (but probably still will not be adopted in the first half of 2023), as
this obligation was imposed on us by the EU. The legislators should have prepared
and approved the draft law by this time, otherwise they put the Czech Republic at
risk of sanctions. The draft law prepared by the Czech Republic is only a minimalist
version and does not provide sufficient protection for consumers. However, even
this minimalist version has not yet been adopted. Class actions are a shaky topic that
brings a large number of questions to our legal environment that (it seems) are not
yet answered. How to deal with class action funding? How to deal with a potentially
negative pre-litigation campaign? Are the Czech courts ready for class actions? What
will be the process of accessing the case file and how will groups exercise their
rights? Personally, I think that the Czech legal environment and especially Czech
consumers need the institution of class actions in the Czech Republic. However, it

20 This idea was also voiced at the Law Days 2019 conference that was held at the Masaryk University
Law Faculty on 22 November 2019. The idea was expressed by Markéta Selucka in the civil law section.
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is necessary to design and adopt legislation that is workable and brings about a
satisfactory resolution of consumer disputes for all stakeholders.?’

5. Amendment to Consumer Law in the Czech Republic

In November 2022, the President of the Czech Republic sighed an amendment to
the Consumer Protection Act and the Civil Code. The amendment has a major
impact on the relations between consumers and businesses and concerns consumer
contracts concluded both online - typically through e-shops - and in brick-and-
mortar stores. The amendment also takes into account the aforementioned
Directives 2019/770 and 2019/771

The amendment, in addition to the above-mentioned impact on the legal
position and rights of the consumer in the case of non-conformity of goods with
the purchase contract provided for in § 2169 CC, also affects a large number of
other areas.

Among other things, the amendment expands the information obligation, sets
out unfair practices and introduces higher sanctions in case of violations. The
Consumer Protection Act redefines the concept of an online marketplace, for the
operators of which an extended information obligation is established. Consumers
must therefore be clear who they are dealing with and what rights they have
(including those arising from European regulations).

Strict conditions for the publication of consumer reviews are newly introduced;
e-shops, for example, must prove that a review is genuine and how they verified
such a fact. However, the rules on reviews are not as strict as they might seem; if
the business does not verify the review, it should prominently state this, and if it
does, it should be clear to the consumer how (or where) it has done so.

There will also be a “button amendment”, which will clarify in law the moment
as of which a consumer undertakes to pay the purchase price. The Czech Trade
Inspection Authority, as a supervisory authority, states that: the seller may use the
wording specified in the Civil Code, ie. "Order binding payment", or another
wording of the same meaning. Failure to comply with this obligation renders the
contract null and void.?

Other regulations will affect discounts—this could mean that artificial discounts
will disappear from the Czech Republic. The calculation of a discount will be based
on the lowest price for which goods were sold in the last 30 days. The rule, however,

27 A closer look at class actions and current developments in the Czech Republic: MISUR, P.: The draft
law on class actions after the comment procedure. Ius Focus, 2023.

28Czech trade Inspection Authority. Novela zikona o ochrané spotiebitele. https:/ /www.coi.cz/novela-
zakona-o-ochrane-spotrebitele/. [online] (date of download: 22/02/2023).

88



Studia Tutisprudentiae Doctorandorum Miskolciensium
Tomus 25.
2023/1.

contains some exceptions, which could, at the end of the day, lead to some
entrepreneurs abusing these exceptions. At the moment, I personally see the biggest
problem with this regulation, where some online stores still publish discount offers
in violation of the law.

The above-mentioned presumption of the defectiveness of the goods has
changed or the time limit has been extended. Now, the seller in the Czech Republic
must prove for 12 months that the product complained of was not defective at the
time of sale (the provisions of Section 2161 as amended until 6 January 2023
modified the presumption of defectiveness by referring to the manifestation of the
defect within the first 6 months of receipt). The new wording then states that: 7f @
defect manifests itself within one year of receipt, the item is presumed to have been defective upon
receipt, unless the nature of the item or the defect precludes it. This period does not run for the time
during which the buyer cannot use the thing, if he has rightly pointed out the defect.”

Until the amendment, the consumer was to some extent limited by the above
hierarchy of claims if the goods were defective (this has been discussed in more
detail above). Nowadays, the consumer has a choice - that is, he can choose between
remedying the defect by repair or replacement. Again, there are exceptions, e.g. if
the choice is impossible or prohibitively expensive. In the wording of § 2169 until
the amendment, the consumer was always entitled to a reasonable discount. The
right of withdrawal was conditional. The new legislation has made both of the above
claims conditional, so that they will be triggered if the trader fails or refuses to
remedy the defect, or if the defect is in material breach of contract or is repeated (as
discussed above). There is also the possibility of triggeting the above claims if it is
clear from the tradet's statement or the circumstances that the defect will not be
remedied within a reasonable time or without significant inconvenience to the
buyer.3

Until the January 2023 amendment came into force, some opinions in the Czech
Republic held that the statutory warranty period was effective. However, this issue
has not been fully clarified and it was possible to encounter opinions that the so-
called new Civil Code never included a statutory guarantee.’! According to the
amendment, there is no statutory guarantee as of 2023, which removes any doubt
as to whether or not we have a statutory guarantee in the Czech Republic. Therefore,
from 2023, it is up to the entrepreneur whether or not to provide the consumer with

2§ 2161 odst. 2 CC.

30 Cf. VEVERKOVA, S. - ODSTRCILOVA, M.: Na ¢ byste méli pripravit svij byznys po novele spotrebitelského
prava?  (What  should ~ you  prepare  your business  for after the amendment to  consumer  law?).
https:/ /kroupahelan.cz/blog/na-co-byste-meli-pripravit-svuj-byznys-po-novele-spotrebitelskeho-
prava/162. [online| (date of download: 23/02/2023).

3 For example: VEVERKOVA, S.: Ustanoveni § 2165 odst. 1 Ob¢Z: Zaru¢ni doba, ¢i reklamacni Thita?,
in: NOVOTNA, M.: Zasady eurépskeho sikromného prava v aplikaénej praxi. Spotrebitel'sky kédex:
ano ¢i nie?. Prague: Leges, 2018, 197-214.
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a guarantee. A consumer will only be able to complain about a defect or defects
occurring within two years of acceptance—i.e. only a defect that an item had upon
acceptance, although it was not visible to the eye. The amendment contains a key
difference in the field of complaints—or rather rejected complaints. Consumers will
have to have an expert report prepared if a complaint is rejected. On the other hand,
there is a benefit to consumers in the form of an extension of the period for which
there is a presumption goods are defective. It will automatically be thought that if a
defect comes to light within a year, the goods must have had it upon acceptance.3?

5. Conclusion

The thesis dealt with the issue of consumer protection in the Czech Republic. First,
the basic concepts wete defined. Subsequently, the genesis of consumer contracts
in the Czech Republic was examined. Not only Czech legislation but also EU
legislation was taken into account. The core of the thesis, like the paper presented
at the ASCEA (Annual Scientific Conference Of The Central European Academy)
Legal Position and Rights of the Consumer in the Event of a Lack of Conformity
of the Goods with the Contract. In the event of defective goods, the consumer has
several options how he could react to the defect and what he can demand. The basic
claims are then defined as free repair, replacement of the goods, a reasonable
discount and, in extreme cases, withdrawal from the contract. In view of the major
amendment to consumer law that came into force in January 2023, consumer law
and consumer protection in the Czech Republic have been further strengthened.
The amendment has also been reflected in the text.
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MATE DAVID ADRIAN*

Munkavallaloi ,,szabad” akarat egyes kérdései™

Absztrakt

Sok esetben gondoljuk azt, hogy szabad akaratelhatirozas alapjan cseleksziink,
azonban dontéseink mogott megannyi kényszer és késztetés huzédik meg. A jog
bizonyos kényszerhelyzetekhez meghatirozott jogk6vetkezményeket rendel, amely
a maganjog tertletén elsésorban az érvénytelenség rendszerén keresztiil nyilvanul
meg. A kényszernek kilonoés jelentdsége van a munkajogban, hiszen a munkavallad
alarendelt szerepben tlnik fel jogviszony keretében.

Kulcsszavak: érvénytelenség, semmisség, megtamadhatésag, kényszer, szabad
akarat

Abstract

In many cases, we think that we act on the basis of free will, but behind our decisions
there are so many constraints and urge The law assigns specific legal consequences
to certain forced situations, which in the field of private law is primarily manifested
through the system of invalidity. Coetcion is of particular importance in labor law,
as the employee appears in a subordinate role within the framework of the legal
relationship.

Keywords: invalidity, nullity, challengeability, compulsion, free will

https://doi.org/10.46942/SIDM.2023.1.93-108

1. Bevezetés

A mindennapi életink tele van dontések sorozataval, amelyeket valamilyen
szempontrendszer mentén naprol-napra meghozunk. Dontéseinket mindig egy
adott viszonyrendszer kereti kézott hozzuk meg. Valasztasi lehet6ségeink nem
korlatlanok, dontési szabadsagunk is véges. A valasztas és dontés az esetek nagy

“dr. Maté David Adrian, PhD Hallgat6, Miskolci Egyetem, Deak Ferenc Allamfésjogtudomeinyi Doktori
Iskola. TémavezetS: Dr. Mélypataki Gébor, egyetemi adjunktus

= A Kulturilis és Innovéciés Minisztérium UNKP-22-3 kédszami U] Nemzeti Kivalosag Programjanak
a Nemzeti Kutatasi, Fejlesztési és Innovicios Alapbdl finanszirozott szakmai timogatasaval késziilt.”
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részében kényszer, ami abbdl kovetkezik, hogy a szikosség viszonyai vesznek koril
minket.! A jog alapvetéen meghataroz egy altalinos keretrendszert, amelyen belil
értelmezve és mérlegelve a dontési lehet6ségeinket meghozzuk a végsé dontést. A
dontéseinket gyakran valamely kiilsé hatds, valamilyen foku kényszer befolyasolja.
A jogon beltl killonds jelentéséggel bir a kényszer hatdsara tett (jog)cselekmény
értékelése. A kényszer azonban sokféle lehet, tgy mint, gazdasagi, tarsadalmi,
moralis, de megkilonbéztethetiink kiilsé és belsé kényszert is. Fontos a kényszer
mértéke, hiszen a jog szempontjabdl figyelembe vehet6é kényszer valamennyi
szempont egylttes értékelése és mérlegelése révén nyerhet jogi relevanciat.

A dontési lehetéségek vizsgalata soran a munkajog még inkabb specialis
karakterjegyekkel rendelkezik. Kovetkezik ez abbdl, hogy a munkajogi viszonyt
eredendfen  egyensulyhianyos, aszimmetrikus jogviszonyként kategorizalja a
jogtudomany.? A munkajogi jogviszonyok kiindulé pontja tehit eredendban az,
hogy a munkavallalé egy - els6sorban gazdasagi szemponti — kiszolgaltatott
helyzetben van, ami alapjan szitkséges olyan védé mechanizmusokat beépiteni,
amellyel elkertilheté a munkavallalé kiszolgaltatott helyzetének névelése, végséd
soron a kizsakmanyolas.

Jelen tanulmany keretében a munkajogon belil megvalosulé dontési
szabadsdgot ¢és annak korlatait kivinom megvizsgilni. Ennek keretében
megvizsgalom, hogy hogyan szabalyozza a térvény a kényszer altal hozott
jogeselekmények kérdését, milyen mértéknél avatkozik be a jogalkots, milyen
kovetkezményeket alkalmaz és hogyan csapddik le mindez a joggyakotlatban.
Mindezen tul attekintem, hogy a polgari jogi szabalyokhoz képest rendelkezik-e
specialitdsokkal a munkajog teriilete a vizsgalt targykorben.

2. A munkavallal6i szabad akarat

A szabad akaratrdl altalanosan azt a megallapitast tehetjiik, hogy a szabad akarat
szabad dontési képességet jelent, azaz lehetGség masként cselekedni. A szabad akarat
filozbfiai alapjait az indeterminizmus és a determinizmus iranyzatai jelentik. Az elsé
iranyzat kévet6i azt valljak, hogy az ember teljesen szabadon hozza meg dontéseit,
minden befolyastdl fiiggetlentil cselekszik és valaszt lehetéségei koziil. Az utébbi
iranyzat kévet6i szerint a viligon minden jelenség, igy az emberi cselekedetek és
gondolatok is elkeriilhetetlenek ¢és el6re meghatirozottak. A jelen egy oksagi
folyamat sziikségszerl eredménye, a szabad akarat pedig nem mas, mint egy illizié.?
A jogrendszer megad a tarsadalom szamadra egy altalinos keretrendszert, amelyen

! FARKASNE FEKETE M., MOLNAR J.: Kizgazdasdgtan 1. Mikroikondmia, Debreceni Egyetem Agrar- és
Miiszaki Tudomanyok Centruma, Agrargazdasagi és Vidékfejlesztési Kar, Debrecen, 2007., 7. o.

2 KisS Gy.: Munkajog, Dialég Campus, Budapest, 2020., 48. o

3 KOKAI G.: A jog és az akaratszabadsag jogelméleti kérdései, Comparative Law Working Papers — Volume
5. No. 2. 2021. 1-7. o.
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belil lehetéség nyilik arra, hogy jogi szempontbdl értékelésre keriljon a jogalkotd
altal jogszertnek és jogellenesnek tituldlt magatartas kozotti killonbségtétel.

Bizonyos néz6pontbdl megkdzelitve egy joglgylet 1étrejovetelének eléfeltétele a
felek akaratit befolyasol6 alapvetS tényezd, a gazdasagi kényszer, vagyis minden
arucserén alapulé érdekmotivacié, amely Sket a szerz6dés megkotésére inditja.
Ennek megfelel6en akaratukat a sajat érdekeiknek megfeleléen hangoljak Gssze gy,
hogy megfeleljenck a télik elvarhat6 kolesonos egytittmikodés és a johiszemuség
elvének.* A piaci viszonyok alakulasa is kényszeritSleg hathat a fél szerz6déskotési
szandékara, ez azonban még nem jogellenes, hiszen a gazdalkodd szervezetek
kozott kapcesolatok soran altalaban elfogadott a gazdasagi kényszer. Ezt erdsiti meg
a vonatkozo birdsagi itélkezési gyakorlat is, mely szerint a kéleson felvétele soran a
»gazdasagi kényszer” 6nmagiban még nem mindsithet érvénytelenségi oknak,
hanem az legfeliebb az uzsora tényallisinak felelhet meg (Szegedi 1tél6tabla,
Gf.II1.30.288/2017.). Sziikséges tovabba rogziteni, hogy a kényszer csak kozvetett
lehet. Abban az esetben ugyanis, ha a masik fél kézvetlen kényszert alkalmaz (pl. a
masik fél kezét vezeti a szerzédés alafrasa sordn), az nem a szerzGdés
érvénytelenségét eredményezi, hanem kizarja a szerz6déses akarat 1étét és ekképpen
a szerz6dés nem létezését vonja maga utan.’

Mindezek alapjan megallapithatd, hogy a gazdasagi kényszer bizonyos
szempontbol a mozgatérugdja a szerzédések 1étrejottének. Mindemellett a £6 kérdés
az, hogy milyen jellegti és milyen mérték kényszer esetén lehet beszélni egy
szetzGdés érvénytelenségérdl. A munkajog ebbdl a szempontbdl egy kilonleges
teriilet, hiszen az emlitett gazdasagi kényszer és az egyik szerz6d6 oldalan felmertld
gazdasagi kiszolgaltatottsag eredendGen a jogviszony karakterét képezi.

A jog tobb tertlete is egyértelmi szabalyozast ad arra az esetre, ha a jogalany agy
tesz (jog)cselekményt, hogy az nem tiikrézi a szabad akaratelhatarozast. A maganjog
tertiletén kiemelt jelentsége van a szabad akaratnak, hiszen a felek megallapodasaik
révén rendezik kapcsolataikat. Ennek legf6bb alapjat jelenti a szerzédési szabadsag,
amely alapjan a felek szabadon donthetnek arrdl, hogy szerzédnek-e, kivel és milyen
tartalommal.® A szerz6dés, mint kotelemkeletkeztetd tény pedig a felek

4+ GELLEN K.: Az akarat szerepe a szerz6déskotés soran, killonos tekintettel a szinlelésre, Acta Universitatis
Szegediensis Acta Juridica Et Politica Tomus 1LXII. Fasc. 4. 1-44. o.

5 KRISTON E., SAPI E.: Enénytelenség és hatilytalansig a polgiri joghan, Novotni Alapitvany a Maganjog
Fejlesztésért Miskole 2019.

¢ Polgari torvénykonyvrdl szolo 2013. évi V. torvény 6:58. § [A szerz6dés|

A szerz6dés a felek kolesénds és egybehangzé jognyilatkozata, amelybdl kotelezettség keletkezik a
szolgaltatas teljesitésére és jogosultsag a szolgaltatas kovetelésére.

6:59. § [Szerz6dési szabadsag]

(1) A felek szabadon kéthetnek szerzédést, és szabadon vialaszthatjdk meg a masik szerz6d6 felet.

(2) A felek szabadon allapithatjdk meg a szerz6dés tartalmat. A szerzédéseknek a felek jogaira és
kotelezettségeire vonatkozo szabalyaitdl egyez6 akarattal eltérhetnek, ha e térvény az eltérést nem tiltja.
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konszenzusan alapul. Konszenzusrodl pedig csak abban az esetben beszélhetiink, ha
mindkét fél akarata — kényszert6l mentesen — a szerz6dés felek altal meghatarozott
— jogszabalyba nem itk6z6 - 1étrehozasara iranyul.

A maginjog a szabad akaratot torzité korilményekbdl szarmazéd
igazsagtalansagot eredményezé helyzetet az érvénytelenség szabalyaival oldja fel. Az
érvénytelenségen  beliil  megkillonboztetink  feltétlen,  vagy  abszolat
érvénytelenséget, amely semmiségként keriil meghatdrozasra. Az érvénytelenség
masik formaja a megtamadhatdsag, amely feltételes, vagy relativ érvénytelenséget
jelent. A semmisség silyos hibat jelent, amely esetén jogszabaly kizatja a célzott
joghatds bekovetkezését. Semmisség esetén nincs  szitkség  kulon  eljaras
lefolytatasara. Ezzel szemben a megtimadhat6sag kisebb jellegti hibat feltételez. A
megtamadas olyan egyoldald, a masik félhez cimzett jognyilatkozat, amelynek az a
célja, hogy a megallapodas érvénytelenné valjék.” Ha megtamadasrol van sz, akkor
mindaddig érvényes az akarati hibas szerz6dés, illetve jogiigylet, amig azt a jogosult,
vagy a jogosultak kore meg nem tdmadja. Sikeres megtaimadas esetén a jogiigylet
,»eX tunc”, vagyis visszahaté hatallyal érvénytelenné valik, kivéve a munkaszerzédés,
ahol az érvénytelenség jogkovetkezménye ,ex nunc”, vagyis a megtimadas
jogalapjanak elismerésével, vagy birdsagi kimondasaval valik érvénytelenné.®

Erdemes megjegyezni tovabba, hogy a megtimadassal ellentétben semmisségre
hatarid6 nélkiil lehet hivatkozni. A semmisség miatti érvénytelenségi okra barmely
érdekelt hivatkozhat, a megallapodds megtaimadasara csak a sérelmet szenvedett
félnek biztosit lehetGséget a torvény.” Fontos, kiemelni, hogy a birdi gyakorlat
alapjan az olyan jognyilatkozatok esetében, ahol nyilvanval elirds tortént
megtamadasra nincs szikség, ebben az esetben a jognyilatkozat értelmezésének van
helye.”

Az érvénytelenség rendszere a polgari jogban és a munkajogban nagyon hasonld,
azonban vannak eltérések. A polgari jogban az érvénytelenség rendszerében az
akarathibabdl adodé érvénytelenségi ok lehet a szinlelt szerzédés a tévedés a
megtévesztés és a jogellenes fenyegetés. Az elsé esetkér semmisséget eredményez,
mig az utébbi hirom eset megtamadasra alapot adé ok és sikeres megtaimadas esetén
valt ki érvénytelenséget. A munkajog is ezt a rendszert veszi at, azonban a
részletszabalyokban bizonyos eltérések mutatkoznak.

A megtamadasra nyitva all6 hataridé vonatkozasaban a hatalyos polgari
torvénykonyv!!  kihagyja az elévilés szabalyai megfelel6 alkalmazdsinak a

7 Ervénytelenség a munkajogban, Osszefoglalé vélemény, Szakcikk Adatbazis, Kuriai Dontések (BH)
Férum rovata, 2021., 2021/2. szam, 283-306. o.

8 PRUGBERGER T., NADAS Gy., JAKAB N.. Az érvénytelenség szabdlyozasanak és gyakorlati
megallapitasinak munkajogi problémai. In: Miskolci Jogi Szemle, 2022/2. 7-21.

9 Ervénytelenség a munkajogban, i. m. 2021., 283-306. o.

1" BH 1999.531

1A polgari torvénykonyvrdl szolé 2013, évi V. torvény (tovabbiakban: Ptk.)
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lehet6ségét, valamint tévedés és killonésen a megtévesztés, valamint a jogellenes
fenyegetés esetében azt a német jogbdl, de a frankofon latin jogrendszerek esetében
is alkalmazott méltinyos szabalyt, hogy a megtimaddsra az éltalaban alkalmazott
és a magyar Ptk.-ban is alkalmazott egy éves megtamadasi hatarid6 kezdete minden
esetben a szerzédés megkotésének napjaval kezddédik akkor is, ha kényszer vagy
fenyegetés esete all fenn, nem pedig a korabbi joghoz hasonléan akkor, amikor az
megszinik.!? Ezzel ellentétben a munka térvénykényve megallapit egy szubjektiv 30
napos megtamadasi hataridét, amely a tévedés felismerésétél vagy a jogellenes
fenyegetés megszinésétél kezdédik. Mindemellett a torvény rendelkezik egy
objektiv hatarid6rdl is, amely kimondja, hogy megtimadasi hatarid6re az eléviilés
szabalyai megfelel6en iranyadok azzal, hogy hat honap elteltével a megtamadas joga
nem gyakorolhaté. A vonatkoz6 biréi gyakorlat alapjan az utébbi hat hénapos
hatarid6 a megallapodas megkotésétsl szamitandé jogveszté hataridS, tehat
amennyiben az érintett a tévedést késébb ismerte fel, ha ezen felismerés
eredményeként 30 napon belil ugyan, de hat honap elteltével timadta meg a
megallapodast, abban az esetben erre jogszerien mar nem volt lehetSsége. '3

Kérdésként mertl fel ilyenkor, hogy a ,kiraglak, ha nem moddositjuk a
szerz6dést” kijelentéssel kezdédik e a megtamadasra nyitva allé hatarid6, vagy az
fennall a jogviszony megszinésének idSpontjaig? Ebben a kérben bizonyos
ellentmondas érzékelheté, amelyet a hasonld polgari jogi szabalyok generalnak.
Ugyan a hatdlyos munka torvénykonyve konkrétan meghatarozza, hogy mely
szabalyok alkalmazanddak a polgari torvénykényvbél, gy az nem képezi
hattérszabalyat a munka toérvénykonyvének. A polgari térvénykonyv alapjan a
jogosultsag gyakorldsara és kovetelés érvényesitésére jogszabalyban el6irt hataridé
cltelte jogvesztéssel akkor jar, ha ezt jogszabaly kifejezetten igy rendeli. Ha a hatarid6
nem jogveszts, arra az eléviilés szabdlyait kell alkalmazni. Ennek alapjan egy
hatarid6 vagy jogveszt8, vagy az eléviilés szabalyai irainyadbak. Ezzel szemben a fent
ismertetett munkajogi megtamadasra nyitva all6 hataridé egyszerre rendeli az
eléviilési szabalyok alkalmazasat és hatiroz meg jogveszt6 hatarid6t. Mindez azért
is lehet problémds a megtimadds esetében, mert a megtévesztés, jogellenes
fenyegetés esetén fennallhat olyan menthet6 ok, amely miatt nem tudja megtamadasi
jogat hatarid6n belil gyakorolni a jogosult. Maga a megtamadasi ok is alapot adhat
a menthet$ okra, hiszen fennallhat huzamosabb ideig a jogellenes fenyegetés vagy a
megtévesztésrdl hat honap utan is tudomast szerezhet a jogosult.

Ahogy arra Prugberger Tamas, Nadas Gyorgy, Jakab Noéra is rdmutat az
érvénytelenség a jogligylet a szerzédés szereplSinek egyik, vagy tébb, esetleg
valamennyi szereplGjének akarathidnya (kényszer) vagy hibdja (fenyegetés,
megtévesztés, tévedés, tévedésben tartds) miatt valik érvénytelenné, az

12 PRUGBERGER T., NADAS Gy., JAKAB N.: i.m. 2022/2. 7-21.
13 EBH 2011.2335.
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érvénytelenség oka ilyenkor csak a felek akarataban, ismeretében erészakos vagy
megtéveszté befolyasolasival a masik, vagy kilsé jogalany részérdl elbidézett
akarathiany vagy hiba miatt valik érvénytelenné. Ebben az esetben, ha fizikai, vagy
pszichikai kényszer, vagy pedig olyan bodité hatast kabitészer kényszerbevétele
hatasara vesziti el a nyilatkoz6 az akaratat, ez esetben a nyilatkoz6 részérdl sem
akarat, sem akaratnyilatkozat nem létezik. Ez esetben a nyilatkozat csak latszat,
vagyis semmis.!*

3. Megtévesztés

A kovetkezékben az egyes érvénytelenségi okok vizsgalatara kertl sor. A sort a
megtévesztéssel nyitom. A megtévesztés egy célzatos és szandékos magatartast
feltételez, amely elem megkiilonbozteti a tévedéstSl. A masik fél tévedését ilyen
esetben a fél tudatosan fejti ki a megtévesztésével, ami lehet aktiv magatartas (dolus
malus), vagy akar valamilyen lényeges korilmény clhallgatdsa is (reticentia).’> A
megtévesztés ¢és jogellenes fenyegetés esetén a jogellenesség sulyosabb, az csalard
szandékot, fenyegetést, esetlegesen erdszakot is tartalmazhat.!' A gyakorlatban
felmertlé eset, hogy a munkaltatd kozds megegyezéssel torténd megsziintetés
lehetSsége elé dllitja a munkavallalot, akit varatlanul ér a kezdeményezés. Altaliban
mindez nem elézmény nélkili és a megromlott munkahelyi légkér megoldasara
alkalmazott szokasnak is nevezhetd. Ilyen esetben a munkaltaté gyakran nem, vagy
nem megfelel6 médon tajékoztatja a munkavallalét a lehetSségekrdl, sok esetben
tudatosan térekszik arra, hogy tévedésbe ejtse a munkavallalot és azt a latszatot kelti,
hogy az egyetlen ésszerd dontés a — munkaltat6 altal elére megfogalmazott és
kialakitott — k6z6s megegyezés alairasa.

Ebben kérben fontos kiemelni, hogy a munka térvénykényvének miniszteri
indokoldsa szerint a megallapodas tanulmanyozasara, illetve aldirdsira a
munkdltatonak kell6 id6t kell biztositani, és nem tanusithat olyan magatartast sem,
amely a munkavallaléra kényszeritSleg hat vagy 6t megtéveszti.!” A joggyakorlat-
elemz6 csoport Gsszefoglalé véleménye pedig kiemeli a tévedés kockazatanak
vallalasaval 6sszefiiggésben azon Kuriai dontést, amely hangsilyozza, hogy a bir6i
gyakorlat szerint az ugynevezett szerencseelemet tartalmazé, tzleti vagy egyéb
jellegli kockazatvallalassal jaré szerz6dések korében alkalmazandé.'® Egy perbeli
esetben a rendvédelmi feladatokat ellatd szervek hivatisos allomanyanak szolgalati
viszonyardl szol6 2015. évi XLII. térvény 2019. februar 1-jei médositasa alapjan a

14 PRUGBERGER T., NADAS Gy., JAKAB N.: Az érvénytelenség szabalyozasanak és gyakorlati
megallapitasinak munkajogi problémaéi. In: Miskolci Jogi Szemle, 2022/2. 7-21.

15 Ervénytelenség a munkajogban, i. m. 2021., 283-306. o.

16 Fovirosi [tél6tabla, 1.Mf.31.324/2020/18.

17T /4786. szamu torvényjavaslat a Munka Torvénykonyvérol, 64-67. §-hoz fizott indokolas

18 Ervénytelenség a munkajogban, i. m. 2021., 283-306. o.
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hivatasos katasztréfavédelmi szervnél foglalkoztatott kézalkalmazottak jogallasa
megvaltozott: az érintetteket — frasbeli hozzajarulasukkal — 2019. februar 1. napjatol
kizardlag az 4j rendvédelmi igazgatasi szolgalati jogviszonyban lehet foglalkoztatni,
mint rendvédelmi alkalmazottat. A munkaltat6 a hatarozott id6 fenntartdsa mellett
vallalt kotelezettséget a tovabb foglalkoztatasra, valamint arrél tajékoztatta a
foglalkoztatottat, hogy amennyiben nem jarul hozza a jogviszony valtashoz ugy a
torvény erejénél fogja megszinik a jogviszonya. A foglalkoztatott elfogadd
nyilatkozatot tett, amelyet kovetSen értesiilt, hogy hozzijarulas hianyaban a
jogviszony megszinése esetén 12 havi illetményre valik jogosulttd. A foglalkoztatott
utébb vissza kivanta vonni nyilatkozatat, de a munkaltaté azt nem fogadta el. A
peres eljaras soran a foglalkoztatott hozzijarulé nyilatkozatat, mint egyoldald
jognyilatkozatot tdimadta meg, amely soran hivatkozott arra, hogy tévedésben volt
és kényszerhelyzetben kiildte vissza a nyilatkozatat, tovabba fgéretet kapott arra,
hogy a munkaltaté elinditja a jogviszonya hatarozatlan idejivé alakitdsat, azonban
ez nem tortént meg. A Birdsig a keresetet elutasitotta. Kifejtette, hogy a
foglalkoztatott a tévedése kockazatat vallalta, mert annak ellenére, hogy bizonytalan
volt, hogy milyen jaranddésdgra jogosult a jogviszony megszinésckor, az alperes
felhivasa ellenére nem tdjékozodott az alperes Humanszolgalati Osztalyanal, és a
jogviszony hatirozatlan idejivé vélasidban bizva tette meg a hozzdjaruld
nyilatkozatat. A Kuria a dontést megvaltoztatta, dontésében pedig kifejeztette, hogy
a  kozalkalmazotti jogviszony megszinésekor a kozalkalmazottat megilleté
jarandésagokat a torvény kimetitGen szabalyozza, szerencseelem, kockazatvallalds
nem mertil fel. Az alperes felelSs az akarathibaért, mert a kézalkalmazotti jogviszony
megszinése és az azzal jard jairanddésagok tekintetében megtéveszts tdjékoztatast
kozolt. A munkdltatd a jogviszonyvaltas soran hidnyos és megtéveszté tdjékoztatast
kozolt, melyre tekintettel a felperes sikeresen timadta meg egyoldalu nyilatkozatat. !

A koz6lt birdsagi dontés alapjan felmertl annak lehetésége, hogy a munkavallalé
megtévesztése — amely alapot ad a megtimadasra — megvalésulhat gondatlansag
esetén, hiszen perbeli esetben a munkaltaté szandéka nem terjedt ki arra, hogy
tudatosan téves informaciot k6zoljon a munkavallaloval.?

19 Kf.VIL.39.051/2020/4

20 Szandékossag esetén két estkort killonboztethetiink meg:

Egyenes szandék (dolus directus), amelyet a magatartas kévetkezményeinek kivanasa jellemez.
EshetSleges szandék (dolus eventualis), amelyet a magatartis koévetkezményeibe valé belenyugvis
jellemez.

A gondatlansag két alakzata:

Tudatos gondatlansag (luxuria): Az elkévet6 elSre latja magatartasa kovetkezményeinek a lehetdségét, de
konnyelmden bizik azok elmaradasaban.

Hanyag gondatlansag (negligentia): Az elkévets nem latja el6re magatartasa lehetséges kévetkezményeit,
mert elmulasztotta a ,,téle elvarhat6” figyelmet vagy kortiltekintést.
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4. Fenyegetés

A kovetkez6 akarathiba a megtamadds esetkdrein belil a fenyegetés (vis
compulsiva). Ez val6jdban a lelki kényszernek felel meg, mivel ekkor kotlatozzak a
személyt az elhatarozas, dontés szabadsagaban. A szerz6dé féllel vagy vele
kapcsolatban allé személlyel szemben helyeznek kilatasba olyan személyi, illetve
vagyoni hatranyt, amely alkalmas arra, hogy a fél akaratat meghajlitsa, befolyasolja.
A fenyegetésnek jogellenesnek kell lennie, akkor adhat okot a megtamadasra. Ekkor
az adott személy félelmében tesz akaratatol eltérd szerzédéses nyilatkozatot.?!

Az el6z6ekben mar emlitett, ahhoz hasonldan tipikus eset, amikor a munkaltat

barmilyen okbdl szabadulni akar a munkavallal6jatdl, de tisztaban van azzal, hogy
az Mt. 65. §-aba foglalt munkavallalé-védelmi el6irasok miatt jogszabdlyszeren
semmilyen felmondassal élni nem tud és ezért vagy a munkavallalot kényszeriti
felmondasra, vagy pedig — és ez a gyakoribb — k6z6s megegyezéses munkaviszony
megsziintetésre szoritja rd.>?
A biréi gyakorlat iranymutatast ad szamunka tovabbi tipikus esetekre. A bir6i
gyakorlat egységes abban a tekintetben, hogyha a munkaviszony megsziintetésére
iranyulé megallapodads megkotését megelézéen a munkaltaté a munkavallal6 altal
clkovetett kotelezettségszegés, vagy egyéb magatartds miatt jogszerd eljards
lefolytatasat, vagy a 78. § szerinti azonnali hatalyd felmondas kozlését helyezi
kilatdsba, az nem tekinthetd jogellenes fenyegetésnek.?

Legfels6bb Birdsag?  kifejtette, hogy fenyegetésnek az olyan magatartds
mindsithetd, amely a masik félnek jelentds és utébb maradéktalanul nem
orvosolhaté joghatranyt, vagy egyéb kovetkezményeket helyez kildtasba, azonban az
ilyen jogkdvetkezmények kilatasba helyezése is csak akkor alapozhatja meg az annak
hatisara tett jognyilatkozat megtimadasat, ha a magatartds, a fenyegetés
egyszersmind  jogellenes volt. Nem minésil ezért jogellenesnek olyan
jogkovetkezmények  kilatasba  helyezése, amelyek alkalmazasira a félnek
munkaviszonyra vonatkozé szabdly alapjan lehetésége van és amely ellen a felperes
jogorvoslatot vehet igénybe. Ha a munkaltaté a munkaviszony megsziuntetésének
modja tekintetében az azonnali doéntésre valé felszolitassal olyan helyzetet teremt,
amely alkalmas arra, hogy a munkaviszony megsziuntetésének jogi feltételeiben
jaratlan munkavallalora kényszeritSleg hasson, 6t megfélemlitse, vagy megtévessze

2l GELLEN K.: Az akarat szerepe a szerz6déskotés sordn, kilonos tekintettel a szinlelésre, Acta
Universitatis Szegediensis Acta Juridica Et Politica Tomus LXII. Fasc. 4. 1-44. o.

22 GELLEN K.: im. 1-44. o.

21630.EH., BH 1998.50., BH 2002.74.

2+ A legmagasabb szintl birésag Magyarorszagon 2012. januar 1-jét6l a Kria, azt megel6z6en Legfelsébb
Birésag.
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(jogban jaratlannak a vezets jelenlétében azonnali dontésre valé felszolitisa), a
magatartasa folytan 1étrejott megallapodas érvénytelen.?

Kényszer alkalmazasit nem lehet megallapitani, ha a fél nem vitatja a k6zos
megegyezésre iranyuld targyalas nyugodt légkorét, tovabba azt, hogy kérése esetén
részére a munkaltaté gondolkodasi idét biztositott volna.?

Az azonnali dontésre val6 felszolitas dnmagaban nem mindstlhet jogellenes

fenyegetésnek. Az emlitett jogesetben is utalt arra a Legfelsébb Birdsag, hogy az
egyéb koriilmények (pl. alacsony iskolai végzettség, tobb vezets fenyeget6 fellépése)
fennalltinak vizsgalata nem mell6zhet6 a pszichikai kényszer megallapitasanal.?’
A Ptk. hatalybalépésével a megallapodas (és az egyoldald jognyilatkozat)
megtamadasara vonatkozo korabbi szabalyok annyiban valtoztak, hogy a 2014.
marcius 14. utan tett jognyilatkozat jogi kérdésben valé tévedés cimén nem
tamadhaté meg. A jogellenes kényszerités korabbi tényallisinak elhagydsa
ugyanakkor tartalmi valtozast nem jelent, ugyanis a jogellenes fenyegetés kifejezés
alatt nyilvanvalban a kényszerités esetét is érteni kell.?8

A biréi gyakorlat alapjan tehat kérvonalazédik, hogy alapvetéen az, hogy az
adott esetben mi hatott ,kényszeritleg” a munkavallaléra, mi az, ami
megfélemlitette az adott tényallistél nagyban figg, de mégis kiolvashatok tipikus
esetek, amelyek nem tartozhatnak ebbe a korbe.

5. Joerkolcsbe iitk6z6 megallapodas

A munkajogi jogvitakban felmeriil6 esetkorként emelhetS ki, azon eset is, amely
soran a munkavallalé arra hivatkozassal timadja meg a jognyilatkozatot, hogy az
joerkolesbe titkézik. Ugyan nem az akarathiba, hanem a célzott joghatas koérébe
felmeriilé érvénytelenségi ok a joerkolesbe 1tk6z6 jognyilatkozat, azonban
munkajogi relevanciaja viszonylag nagy.

A térvény nem tartalmaz definiciot arra vonatkozéan, hogy mi az, ami sérti a
joerkoles  kategorigjat. Mindez kovetkezik abbdl is, hogy a jéerkoles
generalklauzulaként tudja betolteni funkcidjat, mivel bizonyos szempontbdl a
tartalma folyamatos mozgasban van. A jéerkéles fogalmanak tartalma igazodik a
mindenkori tarsadalmi viszonyokhoz, amelyet rendszerint a birdi gyakorlat t6lt meg
tartalommal. Erre utal a Kuara azon éllaspontja is, amely szerint a joerkéles olyan
altalanos tarsadalmi kategéria, amely altalinos értékitéletet fejez ki, a birdsag
absztrakcid atjan, a tarsadalomban dltalinosan elfogadott erkdlesi normak alapjan

25 BH 2001.340.

26 EBH 2007.1630.

27 Birvénytelenség a munkajogban, i. m. 2021., 283-306. o.

28 KOZMA A., LORINCZ Gy., PAL L.: A Munka Térvénykonyvének magyarazata, HVG-ORAC, Budapest,
2022.
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minésiti a szerzOdéseket. Kovetkezésképpen ezen nem a szerz8déskots felek
érdeksérelmét, az egyes szerz6d6 felek konkrét joghatranyat kell érteni, hanem a
jogiigylet egészének tirsadalmi megitélését.?? A szerzédés joerkolesbe titkézésének
a szerz6déskotéskor kell fennallnia, tovabba a jogligylet nemcsak tartalmandl, hanem
joghatasandl fogva is minGsilhet j6erkolesbe titkézének.

Egy perbeli esetben a munkavallal6 tettlegességig fajulé vitdba keveredett
munkatarsaval. A munkdltatdé a jogviszony koz0s megegyezéssel torténd
megszintetését kezdeményezte, illetve tdjékoztatta a munkavallalét, hogy a
megallapodas létrejottének elmaraddsa esetén jogviszonyat azonnali hatéllyal
kezdeményezi megszintetni. A munkavallal alairta a k6z6s megallapodast, majd
késébb megtamadta arra hivatkozassal, hogy munkaviszonya k6z6s megegyezéssel
torténd megszintetése joerkolesbe titkdzott, mert jelentSs silya kotelezettségszegés
esetén azonnali hatdlyd felmondasnak lett volna helye. A birésig nem taldlta
megallapithaténak a jéerkélesbe titk6z6 jellegét a megallapodasnak. 3!

A joggyakorlat-elemzé csoport allaspontja szerint amennyiben a felperes t6bb
okbol is panaszolja az adott intézkedés jogellenességét, a birésignak vizsgalati
sorrendet kell tartania: el6szor a konkrét jogszabalyba ttkozést, utina az dltalanos
magatartasi kvetelmények megsértését, végiil a joerkolesbe titkdzést kell vizsgalnia.
Ezt timasztja ala az a jogirodalmi allispont is, mely szerint a megtévesztés,
jogellenes fenyegetés, tévedés a joerkolesbe utkozéshez képest lex specialis,
magaban a megtévesztés, jogellenes fenyegetés, tévedés nem teszi a szerzGdést
nyilvanvaléan jéerkélesbe titk6z6vé, s ez okbol semmissé. Ehhez tovabbi tényallasi
elem szikséges, melynek hidnya esetén a szerzédés csak megtamadhato,
semmisségre nem lehet eredményesen hivatkozni.??

Végiil érdemes a joerkolesbe titk6z6 szerz6dés és a joggal vald visszaélés kozott
kiilénbségtételt megvizsgalnunk. Joggal vald visszaélés a jog gyakorlasa kiilénésen
akkor, ha az masok jogos érdekeinek csorbitasara, érdekérvényesitési lehetéségeinek
korlatozasara, zaklatisara, véleménynyilvanitasanak elfojtasara iranyul vagy chhez
vezet. Ebben az esetben formdlisan nem éllapithaté meg jogsértés, azonban a
joggyakorlds nem annak rendeltetése szerint torténik, ami miatt a masik felet hatrany
éri3® A joggal valé visszaélés tilalmanak megsértése akkor dllapithaté meg, ha
valamely alanyi jog gyakorldsa formalisan jogszerden tortént. Ezért valamely
joggyakorlas nem lehet tételes jogszabalyba Utk6zés miatt jogellenes és egyben a
joggal valé visszaélés tilalmdba titk6z6.3* A jogirodalomban ismert allaspont szerint
a legfébb kilonbség a joggal val6 visszaélés tilalma és a joerkdlesbe ttk6zo

29 Kuria Pfv.1.20.063/2019/3.

30 EBH.2019.M.17.

31 Ervénytelenség a munkajogban, i. m. 2021., 283-306. o.
32 Firvénytelenség a munkajogban, i. m. 2021., 283-306. o.
B KOZMA A., LORINCZ Gy., PAL L.: i.m. 2022.
35/2017. (XI. 28.) KMK szamu vélemény 1. pont
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szerzbdések semmissége kézott abban rejlik, hogy a joggal val6 visszaélés tilalma
nem kozvetlenil a szerz6dés tartalmi kontrolljara iranyul, hanem arra, hogy egy
jogalany az adott esetben az 6t megillet6 joggal élhetett-e.3

A birésag semmisnek itélte meg azon rendelkezését a munkaszerzédésnek, mely
szerint a munkavallalokat a munkaviszony rendkivili felmondassal t6rténd
megsziintetése esetére is kartalanitas illeti meg, a joerkdlesbe titkozik, ezért ez a
rendelkezés semmis. Indokolasiban kifejtette, hogy a munkajogban alkalmazott
rendkiviili felmondas - azonnali hatalyd felmondas — olyan szankciés megsziintetési
ok, amely olyan sdlyosan jogsérté magatartast feltételez, amely alapjin nem
képzelhet6 el tobbletjuttatasra vald igény a joerkoles sérelme nélkal. 3

6. Feltling értékaranytalansag

A kovetkez6kben a  szolgiltatas-  ellenszolgaltatds  feltinéen  nagy
értékaranytalansaga (laesio enormis) miatti megtamadasi okrdl kivanok néhany szot
ejteni. A kérdéskort kilonosképpen fontosnak tartom a munkajog teriiletén, hiszen
a ez szorosan kapcsolodik az egyenlé munkaért egyenl bér elvéhez, valamint fontos
lehet(ne) a munkavallalok kizsakmanyolasa elleni fellépés soran. A megfogalmazas
nem véletlen, ugyanis a munka térvénykonyve — a polgari térvénykonyvvel
cllentétben — nem tartalmazza a feltiné értékaranytalansag intézményént, vagy
legalabbis nem a Ptk. szerinti médon. A polgari térvénykonyv szabalyai szerint, ha
a szolgdltatas és az ellenszolgaltatas értéke kozott anélkil, hogy az egyik felet az
ingyenes juttatids szandéka vezetné, a szerzédés megkotésének idSpontjaban
feltinéen nagy az aranytalansig, a sérelmet szenvedett fél a szerz6dést
megtamadhatja. Nem timadhatja meg a szerzédést az, aki a feltliné
értékaranytalansagot felismerhette vagy annak kockazatat vallalta. A felek ezen
megtamadasi jogot - fogyasztd és vallalkozas kozott szerzédés kivételével - a
szetz6désben kizarhatjdk.’’

A munkajogi viszonyok természetére tekintettel jelen van egy kozjogi jellegd,
allami beavatkozds a bérek tekintetében, amely minimalbér és a garantilt
bérminimum intézményében 6lt testet. Ennek kapesan felmeril, hogy amennyiben
a felek a szerz6dési szabadsag elvébdl kovetkezden ettdl eltéré6 — magasabb —
bérezésben allapodnak meg, akkor okszertien vizsgalandd, hogy mennyiben felel
meg a szolgaltatias ¢és ellenszolgaltatas egyenértékiiségével szemben timasztott
kovetelménynek ez a dijazds.?® Tehat 6nmagaban a minimalbér, vagy a garantalt

35 Frvénytelenség a munkajogban, i. m. 2021., 283-306. o.

3 EH 2017.03.M3

37 A polgari torvénykonyvrdl sz6lo 2013. évi V. torvény 6:98. § (1), (2) bekezdése

3% NADAS Gy.: Jogkovetkezmények a viltozé munkajogi szabilyozas rendszerében, Miskolci Jogi Szemle
12. évfolyam (2017) 2. kiilénszam, 401-408. o.
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bérminimum alkalmazasa nem jelenti azt, hogy a szolgaltatds és az ellenszolgaltatds
aranyban all egymassal.

A Kuria egy tgyben megallapitotta, hogy a visszterhesség vélelme kapcsin
érvényesitett polgari jogi elv a munkaviszonyban nem érvényestl. Az Mt. 31. §-a
nem sorolja fel a munkaviszonyban is alkalmazandé szabalyok kézétt a Ptk. 6:98. §-
at, ezért a feltiné értékaranytalansiag érvénytelenségi okként alkalmazasa a
munkajogi érvénytelenség korében kozvetleniil nem lehetséges, a megallapodas
feltiné értékaranytalansag cimén nem tamadhaté meg. Az Mt. a munkaviszonyhoz
kapcsolodo egyes megallapodasokkal kapcsolatos értékaranyossagi problémakat
nem a polgari jogi nevesitett érvénytelenségi okkal, hanem az arinytalansig
kikiiszobolésével, részleges érvénytelenséggel kivanja megoldani. Ez a megoldas a
munkaviszony alanyaira vonatkozéan kedvez6bb, mint a polgari jogi szabalyozas,
mert nem csupan a feltiné értékaranytalansig, hanem a csekélyebb mértékd
aranytalansdg, illetve nem csak az érték aranytalansiganak orvosolasara alkalmas. ¥

Frdekes megallapitast teszt tovabba a joggyakotlat elemz6 csoport, a joerkolesbe
utk6z6 szerz6dés és a feltling értékaranytalansag kapcsolata tekintetében. A
joerkodlesbe titkozés miatti semmisség egyik eleme lehet olyan szerz6dési kitétel,
amely értékaranytalansigot foglal magiaban. Az értékaranytalansig azonban
6nmagaban még nem eredményezi a megallapodas j6 erkolesbe titk6zését, egy olyan
tobblettényallasi elem megléte is szitkséges, amely a szerz6dést nyilvanval6an
joerkolesbe itk6z6véE teszi, vagyis ami megfelel annak a kitételnek, miszerint az az
altalanosan elfogadott erkdlesi normakat, szokasokat nyilvanvaléan sérti és ezért az
iltalanos tarsadalmi megitélés is egyértelmiien tisztességtelennek mindsiti.*

7. Szinlelt szerz6dés

Fontos kiemelni, hogy az akaratot befolyasolé korilmények mas relevanciaval
birhatnak a jogviszony létesitése elétt és a jogviszony fennallasa alatt. A
munkaviszony tartés jellegébSl adédéan a fiiggelmi helyzet sokkal inkabb
elmélytilhet a jogviszony fennalldsa alatt. Mig a jogviszony létesitése elStt elsésorban
a munkavallalé oldalan felmeriilé gazdasagi kényszert lehet inkabb detektalni, addig
a jogviszony létesitését kévetéen mar sokkal inkdbb érvényesiil a munkaltat6 uralmi
jellegd  pozicidja. Az érvénytelenségi okot el6idéz6 magatartds  tanusitasa
el6fordulhat a munkaviszony létesitését megel6zGen, de akar a szerz6dés fennallasa
alatt, annak modositdsa soran is. Az elsé esetkor egy Ujabb akarathibiahoz vezet
minket, mégpedig a szinlelt szerz6dés kérdéséhez, amely semmisségi ok.

39 ]f:rvénytelenség a munkajogban, i. m. 2021., 283-306. o.
40 Ervénytelenség a munkajogban, i. m. 2021., 283-306. o.
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A munka térvénykonyve alapjan a szinlelt megallapodas semmis, ha pedig mas
megallapodast leplez, azt a leplezett megallapodas alapjan kell megitélni*! A
munkavégzésre iranyulé jogviszonyokhoz, pontosabban az ennek keretében
kifizetett juttatisokhoz eltéré adé- és tarsadalombiztositasi elvonasok tapadnak.
Részben ezért tapasztalhatd, hogy a felek valds szandékuktol eltérs, a szamukra
kedvezSbb kévetkezményekkel jard szerz6déses format valasztjak. A munkaviszony
leplezésének a masik oka az, hogy a foglalkoztatd szabadulni kivan azon munkajogi
szabalyok teljesitése aldl, amelyek a polgari jogi jogviszonyokban nem
érvényestlnek, igy kilénosen a felmondasi védettséget biztositd rendelkezések alol,
illetve a munka- és pihenéidére vonatkozé rendelkezések alkalmazasatol. Ezért
kézismerten meglehet6sen gyakori jelenség, hogy a ténylegesen munkaviszonyban
torténé foglalkoztatis leplezésére a felek megbizasi vagy vallalkozasi szerz6dést
kotnek. Mindezen cselekvésekre ad magyarazatot a racionalis valasztasok elmélete,
illetve a cselekv6rdl adott kézgazdasagi modell, amely a kézgazdasigtan és a
raciondlis valasztasok emberképe nyoman abbdl indul ki, hogy a cselekvék a sajat
hasznossaguk névelésére, maximalizalasara térekednek, és az el6ttiik allo cselekvési
alternativakat ebbdl a szempontbdl értékelik. Azt az alternativat valasztjak, amely —
a koltségeket is figyelembe véve — a legnagyobb hasznossaggal, vagy a legkisebb
karral jar szamukra.*?

Amennyiben a munkavégzésre iranyuld jogviszony mindsitése vitatott, az egyes
szerzbdéses elemeket Osszességiikben kell vizsgalni# A munkaviszonynak a
munkavégzésre iranyulé egyéb jogviszonyoktdl valé elhatiroldsa szempontjabdl a
legfontosabb vizsgalandé kértlmény a jogviszony 6nallé vagy 6nalldtlan jellege. Az
elhatarolast elGsegité jellegadd tulajdonsagai az egyes jogviszonyoknak azonban
napjainkban egyre inkabb 6sszemosddnak, egyre nehezebben hatarolhatéak el
egymastdl a jogviszonyok. A rugalmas foglalkoztatasi lehetdségek motorja a
digitalizacié, amely még inkdbb megneheziti az elhatiroldst, hiszen ezen
foglalkoztatasok soran még inkabb keverednek az egyes jogviszonyok jellegadd
tulajdonsdgai. A bir6i gyakorlat abbdl indul ki, hogy ha a tevékenység jellege
megengedi, a felek szerz6déses szabadsaga érvényesil a tipusvalasztast illetGen is.#
A feleket megillet6 szerzédéses szabadsag azonban a szerz6dés tartalmanak és nem
elnevezésének meghatirozasara (mindsitésére) terjed ki. A korabbi idészakhoz
képest a vizsgalt tgyek korében joval kevesebb esetben fordult elé, hogy a
munkavallalék a szinlelt szerz6dés miatti érvénytelenségre hivatkoztak.

41 A munka térvénykonyvérdl szol6 2012. évi L. térvény 27. § (2) bekezdése

2 BODA Zs.: Bizalom, legitimitds ésjogkovetés,837-855. o., http://jog.tkmta.hu/ uploads/fi
les/32_Boda_Zsolt.pdf (a letoltés ideje: 2023. marcius14.)

$ KozMA A., LORINCZ Gy., PAL L.: i.m. 2022.

# KOzZMA A., LORINCZ Gy., PAL L.: i.m. 2022.

45 Ervénytelenség a munkajogban, i. m. 2021., 283-3006. o.
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A leirtak alapjan a munkajog j6véjét illeté legnagyobb fenyegetésnek azt latom,
hogy a munkaviszony keretében torténé foglalkoztatas veszit népszertiségébdl, ami
ahhoz vezet, hogy a foglalkoztatottak egy védtelenebb jogviszonyban végzik
munkajukat. Jogosan meril fel bennink az a megoldas, hogy jogi kényszer utjan
érjik el, hogy a szerz6d6 felek kizardlag csak munkaviszony keretében végezhessen
munkat. Mindazon tdl, hogy a szerzédéses szabadsag jelentSs korlatozasaval jarna
az intézkedés, valészintleg tovabbi karos hatasai is lennének gy, mint a fekete
foglalkoztatas névekedése. Mindezek ellenére azt gondolom, hogy a munkajognak
mindenképpen névelni kell a versenyképességét igy, ha sziikséges bizonyos foku
allami beavatkozas utjan is el6 kell segiteni, Osztondzni kell a munkaviszony
keretében torténé foglalkoztatast. Ennek egyik legmegfelel6bb szintere az
adopolitika. A porzitiv 6szténzés olyan addigazgatisi modszert jelent, amelyben a
jogkovetési hajlanddsag javitasat, az adofizetési képességet specidlis addzasi
elényok, kedvezmények rendszerével kivanjak pozitiv irdinyba megvaltoztatni. 4

8. Osszegzés

Osszességében megillapithatd, hogy a munkajog erés maganjogi kotddése miatt
nem, vagy csak nchezen adhatdk vélaszok az egyes felmertlt kérdésekre, nem
minden esetben lehetséges az egyértelmi elhatdrolasi pontokat megtalalasa. A
munkajog és a polgari jog viszonya olykor sok kérdést vet fel a jogalkalmazok
szamara, azonban tény, hogy a munkajog dogmatikai alapjait a maganjoghdl ered
ezért a szabdlyozas alapjat is athatja. A jogalkalmazasban korabban érvényestlt az
az elv, hogy amennyiben valamely polgari jogi norma, vagy elv nem ellentétes a
munkajog elveivel, ugy az a munkaviszonyokban is alkalmazhaté.47

A munkajog teriiletét erésen athaté gazdasagi er6folénybdl szarmazé gazdasagi
kiszolgaltatottsag, gazdasagi kényszer mds maganjogi jogiigylet mozgatdrugdiat
képezi. Onmagéban a gazdasigi kényszer azonban nem alapozza meg a szerz6dés
érvénytelenségének megallapithatésagat.

Fontos kiemelni tovabba, hogy az akaratot befolydsolé koérilmények mas
relevanciaval birhatnak a jogviszony létesitése elStt és a jogviszonyban. A
munkaviszony tartés jellegébdl adoddan a munkaltatotdl figed helyzet sokkal
inkabb elmélyiilhet a jogviszony fennallasa alatt. Eppen ezért a jogviszony létesitése
elott elsésorban a munkavallal6 oldalan felmeriilé gazdasagi kényszert lehet
detektalni, a jogviszony létesitését kovetGen mar sokkal inkabb érvényesil a
munkdltaté  eréfolénye. Az érvénytelenség kérdéskorét tovabb neheziti a

40 SZILOVICS Cs.: A jogkovetés megvaldsulasanak vizsgalata az addjogban, Ph.D. értekezés, Pécs,
2001.164. o
47 Ervénytelenség a munkajogban, i. m. 2021., 283-3006. o.

106



Studia Tutisprudentiae Doctorandorum Miskolciensium
Tomus 25.
2023/1.

munkajogban a munkaszerz6dés irreverzibilis jellege, amelybdl kovetkezén az
eredeti allapot helyreallitisara a klasszikus értelemben nincs lehetéség.
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MENYHERT ENIKO*

A buntetés-végrehajtasi jog kialakulasa és fejlédéstorténete
Magyarorszagon

Absztrakt: Jelen tanulmany a modern bintetés-végrehajtasi  jog kialakuldsat és
fejlodéstorténetét mutatja be Magyarorszagon. Sokaig uralkod6 szemlélet volt, hogy a
bintetés-végrehajtisnak a megtorlast, valamint az elrettentést kell szolgalnia. Ezt timasztja
ald az is, hogy semmilyen jogszabaly nem hatarozta meg a buntetés-végrehajtas céljat,
feladatat. A szerz6 goresé ald veszi, hogy az egyes torténeti iddszakokban hogyan is valtozott
a szankciérendszer, illetve a biintetés-végrehajtas helyzete.

Kulcsszavak: buntetés-végrehajtas, jogtorténet, szankcidrendszer, biintetés

Abstract: The subject of this article is the formation and development of modern criminal
enforcement law in Hungary. For a long time, it was a prevailing view that the execution of
penalty should serve the purpose of retribution as well as deterrence. This is also supported
by the fact that no law has defined the purpose and task of the criminal enforcement. The
author examines how the sanctions system and the criminal enforcement have changed in
cach historical period.

Keywords: criminal enforcement, legal history, sanction system, penalty

https://doi.org/10.46942/SIDM.2023.1.109-126

1. Bevezetés

A Dbintetések és intézkedések végrehajtasa a bintetGjogi felel6sségre vonas
legutolsd, befejez6 szakasza, amely egyrészt feltételezi a jogszabalyban arra
feljogositott allami szervek tevékenységét, masrészt pedig az elitéltek ennek
megfelel6 magatartasat. Ezaltal a végrehajtasra feljogositott dllami szervek, illetve az
elitéltek kozott meghatarozott tarsadalmi viszonyok keletkeznek, melyek igénylik a
jogi szabalyozast mind a biintetések és intézkedések eredményessége, mind pedig az
allampolgari jogok védelme szempontjabol.!

* dr. Menyhért Eniko, IV. évfolyamos levelez6 tagozatos doktorandusz, Miskolci Egyetem Deak Ferenc
Allam- és Jogtudomanyi Dokrori Iskola, Béniigyi Tudomanyok Intézete, Biinteté Eljarasjogi és Biintetés-
végrehajtasi Jogi Tanszék, TémavezetS: Prof. Dr. Nagy Anita, egyetemi tanar

U Tansegédlet a biintetés-végrehajtasi jog inyozdsahoz, ELTE Buntet6 Eljarasjogi és Buntetésvégrehajtasi
Jogi Tanszéke, Budapest, 2014. 4. http://www.ajk.clte.hu/file/TSZ BEBV] tansegedlet 2014.doc
(letoltés datuma: 2015.10.31.)
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Csakugy, ahogy a tobbi jogag vonatkozasdban, a buntetjog, és igy a bintetés-
végrehajtas teriiletén is a jogalkotds hianya figyelheté meg. Sokaig uralkodd
szemlélet volt, hogy a buntetés-végrehajtisnak a megtorlast, valamint az elrettentést
kell szolgalnia, ezt szemléletesen timasztja ald, hogy semmilyen jogszabaly nem
hatdrozta meg a bintetés-végrehajtas céljat, feladatit.? Elmondhaté tovabba, hogy
hazankban a modem bintetés-végrehajtds csupan a XVIIL szazad utolso
évtizedeiben kezdett kialakulni, mig a polgari bortontigy kibontakozasanak befejezé
aktusait a XIX. és XX. szdzad forduléjat kévets idépontra tehetjik.?

Tanulmanyomban a magyar biintetés-végrehajtasi jog kialakulasat és fejlodését
mutatom be egészen az uUn. vérségl igazsagszolgaltatis korszakatdl a
rendszervaltasig. EbbSl adéddan bar a buntetés-végrehajtasi jog aktualis megitélése
nem targya jelen tanulminynak, mégis fontosnak tartom megjegyezni, hogy a
biinteté-jogtudomanyban  tulajdonképpen az elmult évek jogalkotisanak
koszonhetSen tekinthetiink immaron teljes értékd, 6nallé jogagként a bintetés-
végrehajtasra. Ennek indoka az Orszaggytlés altal 2013. december 17-én elfogadott
Biintetés-végrehajtasi Kodex, vagyis a buntetések, az intézkedések, egyes
kényszerintézkedések és a szabalysértési elzaras végrehajtasardl szolo 2013. évi
CCXL. torvény. E térvény megalkotasa ugyanis mérfoldké a biintetés-végrehajtas
teriiletén, tekintve, hogy elsé alkalommal jelenik meg a legmagasabb szintd
jogszabaly, azaz torvény formajiban a személyi szabadsig elvonasaval jar6
jogkovetkezmények végrehajtasa.*

Lassuk azonban az idaig vezetS r6gos utat. ..

2. A biintetés-végrehajtas torténeti fejlédése

Az 6si jogrél nagyon hézagos ismereteink vannak, jobban mondva csupan
toredékek. A szérvanyos informdaciok csupan a jog 1étét bizonyitjak. A szegényes
ismeretanyagot a jogtorténet az Ostorténet-kutatasban is haszndlatos analdgiai
modszerrel teljesiti ki. Az 6si jog fejlédésének elsG szakaszat tekintve a norma
kialakulasa és kvetése automatizmusként jelent meg, s hosszu idének kellett eltelnie
a tudatos megfogalmazasiig. Ugy is mondhatnank, hogy a jog ebben a korban még
csak ,,Ontudatlan gyakotlat" volt. Késébb A természeti kiszolgaltatottsag enyhtlése
¢és a magasabb politikai szervez6dés szlikségszerlien maga utan vonta, hogy a nem-
tudatos  jogkovetést folvaltotta az  egyre er6sodSé  egyéni  érdekeltség
konfliktusteremt6 hatasa. A kiviilrdl j6v6 kényszert belilrdl szervezettel valtottak

2 Korszakodltds a biintetés-végrehaytisban, Budapest, 2015. 13.
http://www.ajk.elte.hu/file/TSZ BEBV] korszakvaltas.pdf (letoltés datuma: 2015.10.31.)

3 MEZEY Barna: A magyar birtoniigy ,,bhosszi” 19. szazada - A modem biintetés-végrehajtds feltételeineke megteremtése
Magyarorszagon. In: Bortoniigyi Szemle 2005/4. szam 1. o.

4 Korszakuvdltds a biintetés-végrebajtdsban, Budapest, 2015. 8.
http://www.ajk.elte.hu/file/TSZ BEBV] korszakvaltas.pdf (let6ltés datuma: 2015.10.31.)
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fel, az 6ntudatlan jogkdvetést a jog tudatos kikényszetitésével. A politikai hatalom
megszervezte a maga apparatusat e célra. Ennek ellenére azonban a jogalkotds még
hosszd ideig nem volt realitas. A jog valtozatlanul képz&dott, a jogot
megallapitottdk”, s annak legfébb forrdsa a szokas, a kiérlel6dott gyakorlat.®

Erzékelhets, hogy maganak a jognak, a jogrendszernek a kialakuldsa is egy
hosszabb periédust 6lel fel, a jogrendszernek jogagakra tagolodasa pedig egy Gjabb
hosszd, tobb évszazados térténelmi folyamat eredménye, ami a biinteté jogagak
esetében is lényegében ugyanugy zajlott és alakult ki, mint barmely mas
jogtertiletnél.®

A bintetés-végrehajtasi jog ugyan ma mar kiillon jogagat képez, ez azonban nem
jelenti azt, hogy 06ndll6 vizsgilata teljes mértékben lehetséges lenne. Ezt az
elgondolast alatimasztja a feladata is, amely lényegében a biintetSjog altal
meghatarozott célok realizalasa, a gyakorlatban a birdsdg altal meghatirozott
szankciok végrehajtasaban nyilvanul meg.” A buntetS anyagi, eljarasi, valamint a
végrehajtasi jogi szabdlyozas tehat — ahogyan napjainkban is — korabban még inkabb
Osszefonédott. MegemlitendS tovabba, hogy a harom részteriilet koziil ez utdbbi
mindsiil a legfiatalabbnak, mivel pusztin a XX. szazadtdl képez 4j jogteriletet a
bintetSjog jogagan belul.®

A kovetkezSkben bemutatott korszakok vonatkozasiban nem csupan a
végrehajtasi, hanem az elmondottakra valo tekintettel az anyagi jog ismertetésére is
sor kertil, Iévén, hogy a két jogtertilet nem vélaszthaté el egészen egymastol.

3. Biintetés-végrehajtas a vérségi igazsagszolgaltatas

Egyetlen emberi k6z0sség sem k6z6mbés tagjainak kohézidjat ersité hasznos vagy
kozoésséget bomlasztd, karos cselekedeteivel szemben, ez aldl a vérségi alapokon
szervez6dott nemzetségi tarsadalom egyes csoportjai vagy a felbomlott 6si k6z6sség
maradvanyain kibontakozé politikai szervezetek, a vagyoni alapokon szervez6dd
tarsadalom sem képez kivételt. A kozosségellenes megnyilvanulasokat, a tObbség
(vagy legalabbis a hatalmat gyakorlok) érdekeivel szemben allokat a tarsadalom
felel6sségre vonja, negativ szankcidkat helyez kilatasba, és szikség esetén
foganatositja is azokat.”

5 MEZEY Barna (szerk.): Magyar jogtirténet, Ositis Kiad6 Kft., Budapest, 2004. 1-2.

0 DOBOS Jozsef: A biintetdeljdrds tirténeti fejlidésének vizlata az 1896-0s elsd kidexig. In: Jogelméleti Szemle
2003/3. szam http://jesz.ajk.clte.hu/dobos15.html# ftnl7 (letoltés datuma: 2018.02.01.)

7 BUCHINGER Agnes: A biintetés-végrebajtisi jog kialaknlisa. Tn: Doktori Mihelytanulmanyok 2015.,
Széchenyi Istvan Egyetem Allam- és Jogtudomanyi Doktori Iskola, Gyér, 2015. 40.

8 Uo. 40.

O MEZEY (szerk.): im. 138.
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A vérségi igazsagszolgaltatas — vagy helyesebben jogszolgaltatas - jellemzbje
kezdetben egyfajta sajatosan kettévald igazsagosztas volt. Killonbséget tettek a belsé
és a kiils6 reakcidk kore kozott.

A belsé igazsagszolgaltatasban olyan sérelmek rendezése volt a cél, amelyeket a
nemzetségek tagjai kovettek el egymas és a kozosségi normdk ellen. Az idevagd
esetek szama és jelentSsége is csekély, tekintettel a csalidok és nemzetségek igen
nagyfoku egymadsra utaltsdgara s ennck folytan erés bels6 kohézidjara. Szankcidként
az erkolesi megvetés, a megszégyenité bintetések, a kézos ritudlékbol torténd
kizaras emlithetek, legvégsé eszkozként pedig a kik6zositést alkalmaztak.

A kiils6 igazsagszolgaltatis birt nagyobb relevanciaval, tekintettel arra, hogy a
magyar tarsadalomfejlédés torzsi-torzsszovetségl korszakat megel6z6en olyan
felettes hatalom, mely a nemzetségek felett allt volna, amely a mas csoportok fel6l
jelentkez6 sértéseket megtorolhatta volna, nem volt. A csoportnak maganak kellett
6nmaga fennmaradasa érdekében kollektiv és feltétlen valaszt adnia a timadasra, ez
jelentette ugyanis az egyedilli garanciat a kézsség védelmére. A feltétlen megtorld
fegyveres visszacsapas tudata évhatta meg a csoport tagjait ujabb atrocitasoktdl,
kils6k erdk zaklatasaitol, vagyoni vagy személyes sérelmektSl. A viszontvalasz sem
maradt el, ennck eszkéze a bosszi és a habord, tehat a fegyveres elégtétel vétele
volt.1” A térzsszévetséget 1étrehozé szerzédések, illetve a vérszerzédések elsésorban
az 6si katonai biintetSjog szabalyaira vonatkoztak.!!

A vérségl igazsagszolgaltatasnak fontos eleme a kollektiv felel6sség. Ennek
lényege, hogy a (jog)sérté csoportjanak egészével szemben ragadott fegyvert a sértett
rokonsaga.

4. Biintetés-végrehajtas a torzsi tarsadalomban

A torzsi tarsadalomban a szankciérendszer jelentds valtozason ment keresztil. Az
Uj termelési eljarasok, a természet fokozottabb ellenbrzése, a kisebb fokd
egymasrautaltsag, a vagyonosodas fellazitotta az Gsszetartd ert, meggyengitette a
csoporttudatot. Egyéb tarsadalmi kévetkezmények mellett a bintetések minSsége
és Osszetétele is atalakult. A kik6zosités elveszitette szigort szankei6 jellegét, mivel
a gazdalkodas fejlédése immaron lehet6vé tette az életben maradast a csoporton
kiviil is. Valtozast hozott a tulajdon kialakulasa is, hiszen ezaltal egyrészt ndvekedett
a vagyon elleni bincselekmények szama, tovabba az anyagi kilonbségek 1étrejottével
a k6zOsség irant érzett elkotelezettség tudata csokkent.
E kor ,termése” a halalbiintetés, illetve a vagyoni karpétlas gondolata is.

10 Uo. 141.
1 KARDOS Sandor: A magyar katonai biintetdjog miiltja és jelene, Doktori Ertekezés, Miskolci Egyetem Allam-
és Jogtudomanyi Kar, Dedk Ferenc Allam és Jogtudomanyi Doktoti Iskola, Miskole, 2002. 15.
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A halalbuntetés egyes népeknél a papok altal teljesitett szakralis dldozat
formajaban, masutt a kivégzés kdzosségi foganatositasaban volt jelen.!?

5. Biintetés-végrehajtas a kézépkorban

A kozépkori buntetjog partikularis, rendi allasra épild, nyiltan (jog)egyenlStlen,
onkényt és erészakot befogadd, rendszertelen és tagolatlan, a perjoggal Osszefiiggs,
szokasjogokban és a hétk6znapi torvénykezésben €16 és alakul joganyag.!?

A kozépkor buntet6jogat alapjaiban hatirozta meg és befolyasolta a vallas, a
kanonjog. A katolicizmus atiitS jelentéségét szamtalan rendelkezésen lemérhetjiik.
Kifejezetten a keresztény vallds koérében megfogalmazott erkdlesi btindket
bincselekményi formaba 6ntéttek (kiromkodas, varazslds, magzatelhajtas, nérablds,
bibajossag, paraznasag stb.); a gyakorlatban szamos, ennél enyhébb, térvénybe nem
is foglalt erkolesi vétket buntettek. A katolikus vallds szokasainak, egyhdzi
liturgidjanak betartatdsat és kikényszeritését is biintetSjogi eszkézokre biztak
(vasarnap dolgozok biintetése, bojt betartatdsa, mise alatti helytelen viselkedés
szankciondldsa, gyonasi el6irasok kovetése stb.). A keresztény felfogasnak
megfelel6en (melynek értelmében a blincselekmények elkévetése nem mas, mint az
Isten altal szabalyozott rend megsértése, s mely egyben az Ur megsértése is, amivel
aligha érhetnek fel a szerény f6ldi buntetSeszk6zok) a buntetések igen sulyosak. !

A buntetési nemek kapcsan alapvetéen a halalbintetés (mely a mai
szabadsagvesztés  buntetéshez  hasonlosagokat mutat a  differencidltsaga
tekintetében, hiszen tébb fokozatat ismerték: egyszert halalblntetés, illetSleg
mindsitett haldlblintetés kiszabasara is lehetség volt), a kilonboz6 testi bluntetések,
testcsonkitasok, a vagyoni bintetések (teljes vagy részleges vagyonvesztés,
pénzbiintetés), a megszégyenités és a tomlocozés (szabadsagvesztés) emelhetSek
ki.'> Utébbi kapcsin utalnék arra, hogy bir a hatilyos bintetSjogunkat
szabadsagvesztés-centrikussag jellemzi, illetSleg a biintetési hierarchia csucsan is a
szabadsagvesztés biintetés helyezkedik el, a k6zépkor embere szamara mégis teljesen
mas megitélése volt a személyi szabadsiagnak — gondoljunk csak arra, mennyire
valtotta volna ki a szabadsagelvonassal jar6 bintetés a céljat - egy relative egyébként
sem szabad — jobbdgy esetében.

A kézépkori biintetések kapesan két elv emlithetd: a talio elv, illetSleg a tiikr6z6
elv.

12 MEZEY (szerk.): i.m. 164.
3 Uo. 149.

14 Uo. 142.

5 Uo. 165-166.
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A tali6, vagyis a szemet szemért elvben a bossziigény érheté nyomon, hiszen
lényege abban foghaté meg, hogy az elkéveté azonos hatranyt szenvedjen, mint a
cselekmény sértettje.

Tikr6z6 volt maga a buntetés, s tikr6z6 annak végrehajtasa is, mely
tulajdonképpen azt jelentett, hogy a szankcié valamelyest az elkdvetett
cselekményhez kapesolodott. Igy példaul a pokol tizét tapllé sitannal cimborald
boszorkanyt természetesen megégették, ahogyan a gyujtogatdt is. A pénzhamisito
bintetése Eurdpa-szerte a megfézés volt, ami tevékenységét tiikrozte, az
olvasztassal térténé pénzhamisitast. Az arulét azon a szekéren égették el, amelyen
becsempészte az ellenséget; az éjszakai fa- és fitolvajt kotél helyett fazfaiggal
akasztottak; a szodomitat az allattal 6sszekotve égették meg; a hdzassagtorSket
egymasra fektetve, karéval atdofve pusztitottak el. A kivégzés helye gyakorta maga
a tetthely volt, ezzel is a cselekmény ¢és a bintetés kozotti szoros kapcesolatot
hangsilyozva.

A tali6 elv és a tiikr6z6 elv alkalmazasa a feudalizmus legvégéig szokasban volt,
habar a felviligosodas el6retérése tompitott az abszolutizmus id6szakara kialakult
gyakorlaton, korlatozta a kegyetlenséget, s kismértékben humanizalta a bintetéseket.
A kdzépkor végén terjedd biintetési nem, a szabadsagvesztés mind a tikrézést, mind
a taliét kizarta, hiszen az egyenlGségi igazsagossag tézise helyébe az aranyos igazsig
tételét allitotta.!®

A nyilvanossag is kiemelend$ a kor biintetés-végrehajtasaval kapcsolatosan. A
kozonség részvételével zajlott az egész eljaras, kezdve attél, hogy a bird és a
petlekedd felek az érdekl6dS lakossdg jelenlétében vivtak jogi csatdjukat. Az
eljarasban elrendelt bizonyitasi aktusokat megint csak orszag-vilag el6tt teljesitették.
A bintetés-végrehajtas pedig egyenesen vonzotta a tomegeket. A nyilvanossag
korlatozasa csak akkor kezd6dott meg, amikor az allam kinevelte sajat jogtudd
értelmiségét, amikor a laikus elem jelenléte kezdett visszaszorulni. Megjegyezendd
azonban, hogy a buntetés végrehajtisa volt az a szakasz, ami a legtovabb ,,nyitva
maradt” a nyilvanossig szamara, hiszen ez sziikséges volt ahhoz, hogy a biintetés
valoban elérje céljat, az elrettentést.!”

A buntetés-végrehajtas nem kizardlagosan az eljaras befejez szakaszaként jelent
meg, hanem annak cstcspontjava nétte ki magat: a zart eljards soran meghozott
biintetés végrehajtisa jelentette ettSl kezdve az igazsigszolgaltatis hatalmanak
méréjét. Ennek nyoman a hoéhér szerepe is felértékel6dott, majd a folyamat
cl6rehaladtaval, a blntetések brutalizalédasaval - és ennek nyoman azon jelenség
felbukkandsaval, hogy az eljards nem hivatalos résztvevéi nem kivantak tobbé

16 MEZEY (szerk.): i. m. 167-168.
17 Uo. 160.
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szetepet vallalni a végrehajtasban - a bintetések végrehajtdsahoz  szikséges
professzionalitds igényének fellépésével, 6nallé foglalkozassa valt.!®

A kor jellegzetessége volt a nemek kozotti kilonbségtétel, mely a bintetés-
végrehajtas terén is tetten érhet$ volt. Emellett természetesen a né tarsadalmi
osztalyhoz tartozasa is alapvetéen befolydsolta a szankcié kiszabasat. Egyes
esetekben az ugyanolyan tarsadalmi helyzetl nék kozott elényt élvezett a férjes
asszony a hajadonnal és az Ozveggyel szemben. Szent Istvan kirdly egyik
rendelkezését emelném ki, mely szerint a férj két alkalommal megvalthatta feleségét,
ha az lopott, majd az asszony harmadik lopasakor szolganak kellett 6t eladni.’? A
szabad ember tolvajlasat ellenben jéval szigoribban rendelte buntetni: ,,Szabad
embernek, ha lopdsban vétkezik, ily torvényt szergettiink biinhodésére: hogy egyszer vdltsa meg
magdt, ha tudja; ha pedig nem, adjik el szolgasagra. Ha eladatvin lopand, a szolgdk torvénye ald
vettessék. Ha mdsodszor is, ugyanazon torvény teféek be rajta. Ha pedig harmadszor, élete
vessgen.”"

Ugyancsak megfigyelhet6 Szent Laszl6 kirdlyunk térvényeiben is az elkévetSk
kozotti killonbségtétel, mind jogallds, mind nemek, mind pedig csaladi allapot
vonatkozasaban. Fészabdly szerint halallal rendelte biintetni szabad ember és a
szolga tolvajlasat, kivételt képzett ez aldl a 10 déndrnal kisebb értékre elkbvetett,
illetve a lid- vagy tyuklopas. Harmadik torvénykonyvének 6. és 7. fejezete sem
»enyhekeziségrdl” tandskodik, mindazonaltal kevésbé szigoruan banik a lopasban
blinosnek taldlt nékkel: a férjes asszonyt orrvesztéssel és szolgasorba taszitassal,
valamint a férje halala esetén 6rokolhets vagyonanak elvesztésével, az Gzvegyeket
fél szemitknek kiszurasaval és — fiai 6rokségén kivil — teljes vagyonvesztéssel, a
hajadonokat pedig 6r6kds szolgasiggal szankcionalta.?!

Végul a bosszuigénybdl eredeztetheté ,,6nbirdaskodas” kapcesan is érdemes
szOlni. A korabbi id6szakokhoz képest a kézépkorban mar megfigyelhets, hogy a
maganszemélyeknek egyre kevesebb teret engednek a jogos, vagy jogosnak vélt
igényeik érvényesitésére, a bosszuigénytlik kielégitésére, a biintet6hatalom sokkal
inkdbb a biréi igazsigszolgaltatd tevékenység része. Ennck ellenére, szik kérben
ugyan, de a sértetti végrehajtas is részét képezte a kbzépkori Magyarorszag biintetés-
végrehajtasanak.?

6. Buntetés-végrehajtas a polgari atalakulast kovetGen

18 MEZEY Barna: Becstelen emberek, becstelen foglalkozdsok. In: Beligyi szemle 2013/1. szam 52-54.

19 Szent Istvan Kirdly Dekrétomainak Masodik Konyve, 29. fejezet

20 Szent Istvan Kiraly Dekrétomainak Masodik Konyve, 41. fejezet

20 VINCZE Eszter: A nokkel szemben alkalmazott biintetések a kizépkorban és ag djkorban. In: Bortontigyi
Szemle 2012/1. szam 101.

22 MEZEY (szerk.): i. m. 168.
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A polgari atalakulas szerte a vilagon a buntetSjog forradalmat hozta magaval. A
tarsadalom-atalakit6 kiizdelmek egyik legjelentésebb csomdpontja lett a biintetSjog,
a blntetd perjog és ezekkel Gsszefliggésben a bintetés-végrehajtds atalakitasa. A
buntetés-végrehajtas forradalmahoz a biintetSjog és a buntetések megkozelitésének
teljesen Uj koncepcidja vezetett el. A XVIII-XIX. szazad forduldjan félbukkano,
filozofiai indittatasu buntetési elméletek egyenes kévetkezményei a felvildgosodas
tarsadalomkritikdjdban megfogalmaz6déd buntetSjogi programnak. Az 6nkényes
bintetések elleni fellépés, a megfelel6 biintetés kiszabasara, a bintetGjog és
buntetés-végrehajtas humanizaldsira valé torekvés a gondolkoddkat a bintetés
lényege és célja folott elmélkedésre sarkallta.?

Erre az id6szakra tehets a szabadsagvesztés buntetés intézményestiilése, illetleg
térnyerése.?* E buntetési nem elfogadtatisaban nagymértékben kozrehatott a
felvilagosult abszolutizmus biintetSpolitikdja.

Vitathatatlan, hogy véarosainkban és varainkban mar a XV. szazadtdl kezdve
szokasos volt a blnelkovetéssel gyanusitottaknak a varoshdza, a megyehaza, illetve
a var félreesd, foldalatti helyiségeiben valé elzarasa, de szabadsagvesztés biintetésrél
még Werb6ezi Harmaskonyvében sem esett s26.2

A bortontigy kialakulasa tekintetében a fejlédés elsé jelentSs dllomasa I11. Karoly
nevéhez kéthetd, aki 1723. évi XII. térvénycikkben (Corpus Juris Hungarici) a
szabadsagvesztést mint hatarozott ideig tart6 bintetést jelenitette meg.?0 A Corpus
Juris Hungarici is csupan a vérfert6zés buntettét fenyegette szabadsagvesztéssel.?” A
végrehajtasra vonatkozé szabalyok azonban hidnyoztak, ezeket az {télkezé birdsag
belatasra biztak.?8

A bérténbiintetés végrehajtasara egészen a XIX. szazad kozepéig a varmegyék,
a torvényhatésagi joggal felruhdzott varosok ¢és a pallosjoggal biré uradalmak
tomlocei szolgaltak. Ezenkivill a katonasidg varaiba, eréditményeibe adtak at
hajévontatasra és saincmunkara itélt rabokat, valamint politikai foglyokat. Orszagos
jellegti fenyitéhaz 1étesitésének gondolata a Helytarté Tanacsban 1763-ban mertilt
fel el8szor, foként a németalfoldi, ott mar jol bevalt intézmény hatasira. A
fenyitShazak létesitésére felszolité korrendeletet a toérvényhatdsagok tartézkodassal
fogadtik, és pénziigyi nehézségeikre hivatkozassal mindeniitt elutasitottak. Az elsé
orszagos fenyit6haz 1772-ben mégis megkezdhette mikodését. Maria Terézia

2 Uo. 196.

2 MEZEY: A magyar birtoniigy. .. 1.

% LORINCZ Jozsef — NAGY Ferenc: Birtiniigy Magyarorszagon, Buntetés-végrehajtas Orszagos
Parancsnoksag, Budapest, 1997. 33.

2 Korszakodltis a biintetés-végrehajtdsban, Budapest, 2015. 11.
http://www.ajk.clte.hu/file/TSZ BEBV] korszakvaltas.pdf (letéltés datuma: 2015.10.31.)

2T LORINCZ — NAGY: i. m. 33. o.

28 Korszakuvdltds a biintetés-végrehajtdsban, Budapest, 2015. 11.
http://www.ajk.elte.hu/file/TSZ BEBV] korszakvaltas.pdf (let6ltés datuma: 2015.10.31.)
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kornyezetébdl grof Esterhazy Ferenc galans felajanlasabol Szempcen atadott
épliletébe |, koztorvényhatisigok és maginosok a javithatatlanokat és kibdgokat & mds
vétkeikeért haldlos  biintetésre  fevéshé  érdemeseket, vagy attdl fegyelembdl felmentetteket”
kildhettek, azzal a feltétellel, hogy maganosok 3, a tébbiek napi 4 krajcart el6re
kotelesek letenni az ellatisért és az Srzésért.?’

A szabadsagvesztés-biintetés dltalanos alkalmazasa beépitette a biintetés-
végrehajtasba mindazokat a szempontokat, melyek eredetileg gy6zelméhez is
elvezettek. Az 4j, polgari szabadsagfelfogas a biintetés alapjelentésén médositott. A
kozépkor blndse az isteni és vildgi szabalyok megsértésével magat mintegy a
térvényen, erkéleson és szolidaritason kivilre helyezte. Becstelen és méltanyos
banasmoédot nem érdemlé személy lett. Ez visszatikr6z6dott a  bintetések
végrehajtasanak minéségében, de a tarsadalomba visszavezetS utak elzarédasaban
is. Bzzel szemben a polgari tedria a szabadsdg puszta elvételét tekintette a
biintetésnek, s hangsilyozta az egyéb sulyositasok, a sanyargatasok, a lealdzas és a
testi fenyités tarthatatlansagat. Ebbe a koncepcidba beleillett a biinds visszavezetése
a tarsadalomba, a biintetés-végrehajtas kiegészitése olyan megoldasokkal ¢és
technikakkal, melyek a reszocializaciot elésegitik. A buntetés-végrehajtas alapelveivé
lettek tehat a jobbitas (nevelés), vagyis az elitélt alkalmassa tétele a visszatérésre,
valamint az ezt a célt szolgalo lelki gondozas, oktatds és a munkaltatis. A humanus
kezeléssel és a sanyargatds elutasitasaval kapcsolatos az emberies bandsmod és a
kotelez6  egészségiigyi  gondoskodas  (tisztasdg, megfelel élelmezés, orvosi
ellenérzés) meghonositisa a bortonigyben. A siker érdekében a mar korabban is
kévetelményként megfogalmazédé elkilonités, illetSleg az elitéltek differencialt
osztalyozasa dltalanossa lett.

A buntet6jogi kodifikicié kérdése a reformorszaggytlések idGszakaban 1832 és
1836 kozotti idészakban ismét megjelent, melynek élén allamférfiak alltak.
Mozgatérugdia e torekvéseknek az volt, hogy a jobbagyok személyes szabadsaganak
biztositasara egyre nagyobb igény keletkezett, melyek magukkal hoztak a biintetési
nemek modernizacidjanak igényét. 1840-ben megalakitottak a kodifikacidval
foglalkoz6 nagy orszagos bizottsagot, melynek munkdja eredményeként 1843-ban
megsziletett egy atfogd buntetStérvény-javaslat. A javaslat bintetés-végrehajtast
érinté  kérdéseiben kiemelends, hogy dltalanossd tette a  szabadsagvesztés
alkalmazasat, melyet foghdzban vagy boértonben rendelt foganatositani.
Differencidltan jelenitette meg a bortoénstruktirat, amikor kertleti és
torvényhatdsagi bortonoket kivant 1étrehozni, killon szabélyozva ezek épitésének
modjat, helyét és a keriiletek kiterjedését. E javaslat a maga idejében eléremutatd
volt, azonban még mindig a feuddlis bortonrendszer lényegét tikrozte, ugyanis a
maganelzaras rendszerét kivanta megvaldsitani. A tervezet azonban soha nem valt

2 LORINCZ — NAGY: i. m. 33.
30 MEZEY: A magyar birtiniigy... 197.
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torvénycikké, mert a férendi tabla a halalbintetés mell6zése miatt megtagadta a
hozzajarulast.

Az 1848/49-es szabadsigharc bukdsit kovetGen Magyarorszag elveszitette
fuggetlenségét, és mint osztrak tartomany tagolédott be a Habsburg-birodalomba.
Ennek hatasaként 1852-ben hatalyba Iéptették az osztrak buntet6torvénykoényvet
(Strafgeshetzbuch), amelynek kozponti buntetési neme a szabadsigvesztés volt.
Honi szempontbdl kodifikacié tehat nem tértént, mert automatikusan e jogszabalyt
kellett alkalmazni a korabeli Magyarorszagon. A szabalyozas hazai vonatkozasu
jelentésége abban 4ll, hogy — csatlakozva a mar tébb éve folyamatban 1évé osztrak
bortonépitési programhoz — 4j fegyintézetek épitése kezdédott meg hazankban is.
A jogszabaly végrehajtasi alapgondolata a maganzarka alkalmazasa és a megtorlds
érvényesitése volt.>!

Az 1867. évi kiegyezést kovetben ismételten el6térbe keriilt a biintetSjog - s igy
a buntetés-végrehajtasi jog - megreformalasanak gondolata. A Szemere — Deak -
Eotvos altal képviselt eurdpai szellemiségt bortoniigyi gondolkodas mélté folytatdja
volt Horvat Boldizsar, a kiegyezés koranak igazsagligy-minisztere. A magyar
bortontgy igazsaglgyi iranyitds ala kertlt, és a kodifikdciés munkélatok is
megkezdbdtek az atfogd szabalyozas érdekében. Ennek eredményeképp 1878-ban
megsziiletett az elsé magyar buntet6torvénykonyv, a Csemegi-kddex.? A Kédex a
szabadsagvesztés-bintetés 6t kilondlldé nemét hatarozta meg: a fegyhazat, az
allamfoghazat, a bortont, a foghdzat és az elzarast.?® A torvénycikk nem csak
megallapitotta a bintetési nemeket, illetve az ezek végrehajtiasira vonatkozo
legfontosabb iranyelveket és szabalyokat, hanem részben meghonositotta
hazankban a progtressziv bortonrendszert is. Csemegi Karoly, valamint a bortoniigyi
vonatkozasokat fogalmazé Tauffer Emil a kodifikdcids részmegoldassal lezartak a
bortontgyi torvény korili vitdkat. A buntetés-végrehajtas f6bb téziseinek az anyagi
kodexben t6rténé szabalyozasa eleget tett a garancidkkal szemben timasztott
minimalis kéveteléseknek, a részletes rendezést pedig rendeleti szintre utalta.3*

A buntetés-végrehajtas tertiletén jelentés valtozas volt tapasztalhaté a
szazadfordul6 idején. Ekkor az 4j épitkezések nyoman egy igazan eurdpai bintetés-
végrehajtas alapjait vetették meg. A fiiggetlenné valt birdi szervezet elhelyezésére
tett eréfeszitések eredményeképpen orszagszerte sorra éplltek a  megyei
torvényszéki és a jarasbirdsagi igazsagiigyi palotik, melyek a kor felfogsinak
megfeleléen épiiletegytittesiikbe foglaltak a torvényszéki és jarasbirosagi foghazakat
is.%

31 Korszakovdltds a biintetés-végrehaytisban, Budapest, 2015. 11-12.
http://www.ajk.elte.hu/file/TSZ BEBV] korszakvaltas.pdf (let6ltés datuma: 2015.10.31.)

32 A magyar biintet6térvénykonyv a buntettekrol és vétségekrol 1878. évi V. torvénycikk

3 LORINCZ — NAGY: i. m. 34.

3 MEZEY (szerk.): i. m. 202.

3 Uo. 205.
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Ujabb mérféldkének tekintend az elsé Binteténovella, mely idében 1908-ra
tehetS. Ennek készonhetSen a fiatalkordakra vonatkozé szabalyok jelentek meg. A
novelldban az életkori kategéria 12 és 18 év kozott kertlt kijeldlésre, valamint 4j
intézkedések jelentek meg a fiatalkortakkal szemben, {gy a biréi dorgalas, a probara
bocsatas ¢és a javito nevelés volt alkalmazhaté. Ezeket a liberalizalodé szabalyokat
azutan az 1913-as dologhazi torvény drakoi szigorral szotitotta vasabroncsok kézé.30

A trianoni békeszerzédést kévetSen blntetés-végrehajtasunk nehéz helyzetbe
keriilt. Az orszag jelent6s teriileteinek atcsatolasaval elveszitette a lipotvari, illavai és
nagyenyedi fegyintézeteket; tovabbd 42 torvényszéki és 200 jarasbirdsagi foghazat.
Még ha tekintjiik is a teriiletelvételekkel megesappand lakossighanyadot, a
valtozasok alapjaiban érintették a buntetés-végrehajtasi struktarat, melynek
helyreallitisa évtizedekre lekototte a szakemberek figyelmét és energidit.?’

A masodik Bunteténovella 1928-ban latott napvilagot, és bevezette a szigoritott
dologhaz intézményét, tovabba egy meglehetSsen tisztazatlan fogalmat is alkotott a
megrogzott blntettes definialasaval. Eléremutaté volt ugyanakkor, hogy lehet6ség
nyilt a biintetés felfiggesztésre a pénzbiintetés és az egy honapnal révidebb tartamu
foghdzbuntetés esetén. A dologhiz ¢és a szigoritott dologhdz valdjaban
szabadsagvesztésnek  mindsilt, amelyeket a  valédi  szabadsagvesztés
rezsimfeltételeinek megfeleléen hajtottak végre. Mindez azt jelentette, hogy a
dologhazat a foghaz, a szigoritott dologhdzat a fegyhaznak megfelel§ szabdlyok
szerint kellett mikoédtetni.

Itt emliteném meg tovabba az 1948-ra dataléd6é harmadik Binteténovellat
(1948. évi XLVIIL t6rvény), amely Uj elemmel gazdagitotta a bintetGjogi
szankciorendszert, mert bevezette a beszamithatatlan elmebeteg elkévetSk
biztonsagi Srizetét.’s

A korszak kapcsan kitérnék tovabba az an. rabsegélyezésre, mely alapvetSen két
részbdl tevédik Gssze: a foghdzmissziébdl, illetve az utégondozasbol.

A foghazmisszié a buntetés idStartama alatt bir relevanciaval, lényegét tekintve
a mai vallisgyakorlashoz hasonlithat6. Eredete a keresztények tomeges
bebortonzésének idejére tehetS. Az egyhdz mindig feladatinak érezte az elitéltek
lelki kinjainak enyhitését, igy a bortonlatogatas, a vigasznyujtas évszazadokon at
gyakorolt tevékenységgé lett. Ami a polgari bortén megjelenésekor megvaltozott a
missziéval kapcsolatosan: az egyhazi gondozé tevékenység beépiilt a biintetés-
végrehajtas folyamatiba. Minthogy a bintetés célja a nevelés, a modern polgari
bortoniigy szamara kézenfekvo lett a neveldmunkaban oroszlanrészt vallalé karitativ

36 Korszakvdltds a biintetés-végrehajtdsban, Budapest, 2015. 13.
http://www.ajk.clte.hu/file/TSZ BEBV] korszakvaltas.pdf (letéltés datuma: 2015.10.31.)

ST MEZEY (szerk.): i. m. 206.

38 Korszakuvdltds a biintetés-végrehaytdsban, Budapest, 2015. 13.
http://www.ajk.elte.hu/file/TSZ BEBV] korszakvaltas.pdf (letoltés datuma: 2015.10.31.)
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munkalkodas intézményesitése. Emellett a lelkészek és papok elvallaltik a pszichikai
kezelést is: lelki vigaszt, nyugalmat, vallasos és erkdlesi timogatast nyujtottak az
elitélteknek. A dualizmus koraban a lelkész mar éppen olyan szerves része a
bérténorganizacionak, mint a tandr vagy az orvos. A szazadfordulon mar tevékeny
részt vallaltak a foghazlitogatisban a rabsegélyezé egyletek is, ezzel némileg
csokkentve az egyhaz terheit.

Az utégondozas két részbdl tevédik Gssze. Az egyik a hivatalos allami
gondoskodasa, mely leginkabb csak a hazajutdsig sz6l6 tamogatasra terjedt ki, A
szabadul6 rab a legolcsobb kozlekedési utijegyet, a legnélkilézhetetlenebb ruhakat
és harom forintnal nem t6bb készpénzt kaphatott utravaloul, de ez sem illette meg,
ha visszaes6ként {télték el, ha kulfoldi volt, ha a letartéztatas alatt fegyelmi megrovas
ald esett, s csak abban az esetben juthatott hozza, ha allandéan j6 magaviseletet
tanusitott, s szegény sorsu volt. Masik részét az utégondozasnak tarsadalmi
részvétellel, maganosok  szervezésében  kivantak  megoldani.  Minthogy
Magyarorszagon a rabsegélyezés allami formai csak lassan bontakoztak ki, az elsé
Iépéseket maginosok tették meg. Az érdemi gondoskodids (tanacsadas,
munkahelyszerzés, segélyezés, partfogo kijelolése) a rabsegélyezé egyletekre maradt.
Az un. rabsegélyez6 egyesiiletek a  szabadulé elitéltek foglalkoztatasarol,
elhelyezésérdl kiséreltek meg gondoskodni. Atmeneti otthonokat szerveztek,
adomanyokat gydjtottek, segélyalapokat 1étesitettek.?

A koézépkori ,,blinds-felfogas” az elitéltet mindenféle jogatol, becsiiletétdl,
tisztességétél megfosztotta. Az isteni és emberi szabalyok megsértése szamara a
tarsadalombol vald kivetést, a torvényenkiviliséget eredményezték. Hosszua é r6gos
utat kellett bejarni, mire e megrogzilt kép megviltozott. A polgari borton
megsziletésére volt sziikség ahhoz, hogy elébb ,,fogsigi jog”, majd ,,rabjogok”
néven o6nallésuljon az a felfogas, mely a rabot bizonyos jogokkal biré lényként
tételezte. Ezek a jogok kezdetben csak néhany, a modern borténfogalom kérébe illé
dologra terjedtek ki: példaul a humanus bandsmddra, a megfelel6 egészségiigyi
ellatasra, az élelmezésre, a tanuldsta, a lelki vigaszra. Késébb a minimalis levegbzés,
latogato fogadasa, levéliras is felzarkozott, s6t megjelent a panasz és kérelem joga is.
A nagy attorés a rabbiztositas elismerése volt (1913), mely kotelez6vé tette a munkat
végzG letartoztatottak balesetbiztositasat, a biztositds dijat az allamra terhelve. A
rabok a munkavégzés korében tortént baleset kapcsan baleseti  segélyt,
munkaképesség megsziinése esetén jarulékot kaptak, a rab elhalalozasa esetén a
belféldi hozzatartozdk jarulékra voltak jogosultak.

7. Biintetés-végrehajtas a szocialista rendszerben

3 MEZEY (szerk.): im. 207.
4 Uo. 208.
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A I vilaghaborut kévetéen Magyarorszagon a politikai helyzet bizonytalansagihoz
hasonléan zavaros volt a jogalkotas, a jogalkalmazas és a jogértelmezés dllapota is.
Az 1j hatalom képvisel6i kételességliknek érezték a fellépést a haboras blindsokkel
szemben, amely egyben a volt politikai elit eliminaldsat is lehetévé tette. A
biintetSjog elsédleges feladata a politikai rendszer védelme, a biintet6-jogalkotasban
pedig a generalis prevencié szempontjai voltak dominansak. A bintetSjog hatdskore
kiszélesedett, ¢és a buntetend6 cselekményekre elSirt  szankcidk —szigora
nagymértékben fokozodott. A szocialista idészak biintetSjogara, és igy kiilondsen
funkcidjara az elnyomé és kényszerits jelleg volt jellemz6, mely hattérbe szoritotta
a nevel6-szervez6 funkeiée. !

A Csemegi-kédex egész buntetési rendszerét eltorolte az 1951. januar 1-jén
hatilyba 1ép6 1950. évi II. torvény. Az 4j szabalyozds csupan egyféle
szabadsagvesztést ismert és ezt ,,bortdnnek” nevezte el. A miniszteri indokolas
szerint e modositast a Csemegi-kddex buntetési nemeinek sokasaga szitkségtelen,
azonban e mogott az egyre novekvé elitélt-tdmeg akadélytalan munkara
iranyftasanak szandéka huzédott meg. 1949-ben kezdddott el a szovjet modell
alapjan a ,,nyitott végrehajtasi helyeknek”, gyaraknak, tzemeknek, banyaknak stb.
atadasa a buntetés-végrehajtas szamara, és 1952 végére mar szinte az egész orszagot
behaloztak az an. Grparancsnoksigok, illetve munkahely-parancsnoksagok.#? A
munkaszolgalat mellett specialis retorziénak szamitott a pszichidtriai kezelés is,
abbdl az elvbdl kiindulva, hogy aki szembe mer fordulni a szocialista rendszerrel, az
csak elmebeteg lehet.*?

A szovjet tipusu diktatira blntetési rendszerének jogi szabdlyozasa és tényleges
gyakorlata kapcsan megfigyelhetd, hogy azok jelentés mértékben eltért egymastol.
Olyan buintetéseket és intézkedéseket is alkalmaztak, amelyeket a hivatalosan kiadott
buntetés-végrehajtasi  jogszabalyok nem szabalyoztak, s amelyekr6l kortarsi
tankonyvek és monografiak sem szoltak. A szankciok egy jelentés részét nem is a
birésagi itéletek révén alkalmaztik, hanem teljesen 6nkényesen a rendészeti szervek
szabtak.#

Mivel a biintetés nem 4llt aranyban a tarsadalom értékitéletével, a diktatara
buntetései nagyobb rémiiletet valtottak ki a lakossag korében, mint amit az esetleges
blncselekmény eléidézett. Az ilyesfajta buntetési gyakorlat nem a gonosztevéket

4 Uo. 208.

2 LORINCZ  Jozsef: Biintetipolitika — és biintetés-végrehaytis 1970 & 2002 kizitt
http://jesz.ajk.clte.hu/lorincz16.html (let6ltés datuma: 2018.02.02)

4 HORVATH Attila: A szovjet tipusii diktatiira biintetési rendszere. 151.
http://real.mtak.hu/34848/7/1 pdfsam 150 pdfsam Mezey 60 READER.pdf (letoltés  dituma:
2018.02.02.)
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rettentette el, hanem a becstiletes embereket téritette el a torvények tiszteletétdl,
amely inkdbb az erészakot, mint a jogot tikrézte.*

A blntetési rendszer tekintetében a halalbiintetést, a koncentricios tiborokat, a
kitelepitést és a szabadsagvesztés biintetést emelhetjiik ki.

Ajogalkotés szempontjabdl ujabb allomasnak 1955 tekinthetd, amikor megjelent
az els6  buntetés-végrehajtasi  szabalyzat, amely atfogéan szabdlyozta a
bértonbiintetés (szabadsigvesztés) végrehajtasinak f6bb iranyait. A szabalyozas
lényege az volt, hogy a bortonbiintetést mindenkivel szemben azonos regulak
szetint kell végrehajtani, azaz mindenfajta fokozatossig megszint. Fontosabb
rendelkezései voltak, hogy kétfajta végrehajtasi modot allapitott meg: a bortdnt és a
buntetés-végrehajtasi munkahelyet, melyek kozott gyakorlatilag alig volt kilonbség;
elsé izben jelentek meg alapelvek a végrehajtas tekintetében; megtiltotta a testkinzo
és fizikai fajdalmakat okozé fegyelmi bintetéseket, valamint rogzitette az elitélt
kotelezettségeit is, azonban jogair6l nem rendelkezett.

Mérfoldks a 8/1959. BM utasités is, ami mar hiarom 6 feladatot hatirozott meg
a biintetés-végrehajtas szamara: az elitéltek 6rzését, munkaltatasat és nevelését.

Az 1950-es évek kézepétsl komoly elméleti el6készité munka folyt a bintetjog
egészének Ujraszabdlyozasa miatt. A kodifikdcios torekvések az 1960.évi V.
torvényben valésultak meg, amely 1962. julius 1-jén lépett hatilyba. A jogszabaly
bevezette a bortonbintetés fogalma helyett a szabadsagvesztés definiciojat, melynek
két végrehajtasi fokozatat killonboztette meg: a bortont és a blintetés-végrehajtasi
munkahelyet. Pontosan meghatarozta a biintetési célok kozott az elitéltek nevelését,
melynek eszkoézeként a szabadsagvesztést jelolte meg. A torvény hatalybalépése
ellenére a korabeli allamvezetés is szembesiilt azzal, hogy a jogi struktira nem
szolgilja hatékonyan a blinmegelSzést és a végrehajtas targyi feltételei is kevésbé
alkalmasak a célok megvaldsitasara.

Az 1966. évi 21. sz. torvényereji rendelet szintén kiemelend6 a jogalkotas
vonatkozasaban, ugyanis ez a jogszabaly volt az, amely elsé izben hatirozta meg az
egyik legmagasabb jogszabalyi szinten a szabadsagvesztés és az elGzetes letartdztatas
végrehajtisinak részletszabdlyait.

Az 1971. évi 28. sz. torvényerejd rendelet visszaallitotta az életfogytiglanig tartd
szabadsagvesztést, és szigorubb rendelkezéseket allapitott meg a visszaesSkkel
szemben is. A novella atkeresztelte a négy fokozatot: fegyhaz, szigoritott bérton,
borton, foghdz. Az elébbiekben emlitett folyamatok miatt az 1974. évi 9. sz.
torvényerejd rendelet a visszaesé blindz6k megregulazasira bevezette a szigoritott
Orizetet. Csak azt lehetett ,,szigoritott Orizetbe” helyezni, akit a kdzrend és a

45 BARNA Attila — HORVATH Attila — MATHE Gabor — TOTH Zoltan J6zsef: Magyar dllam- és jogtirténet,
Nemzeti Kozszolgilati Egyetem Kozigazgatas-tudomanyi Kar, Budapest, 2014. 610.

46 Korszakuvdltds a biintetés-végrehajtdsban, Budapest, 2015. 15.
http://www.ajk.elte.hu/file/TSZ BEBV] korszakvaltas.pdf (let6ltés datuma: 2015.10.31.)
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kozbiztonsag ellen hirom izben, egyiittesen legalabb 3 évi szabadsdgvesztésre
itéltek, és a negyedik elitélés soran legalabb egy évre itéltek.

A kor biintetépolitikdjara jellemz6 moédon, még az alkoholizmus ellen is a
szabadsagvesztés-biintetés eszkozével 1éptek fel. Az 1974. évi 10. sz. térvényerejl
rendelet az alkoholistik kételez6 munkaterdpids intézeti kezelését vezette be.*

A szocializmus korszakanak legjelentésebb biintetés-végrehajtasi jogszabalya az
1979. évi 11. sz. torvényereji rendelet. volt. E jogszabily mar az eurdpai
bérténhumanizaciés mozgalomhoz kézelité elveket is figyelembe vett, kiilénésen a
szabadsdgvesztés végrehajtasanak alapelveit illetGen. A végrehajtas feladata is
finomodott, mert célként mar csak a tirsadalomba val6 beilleszkedést és az ujabb
bincselekmény elkévetésétSl vald tartézkodast tlizte ki, A szabalyozas soran elsé
alkalommal jelent meg kédex-szert jogszabaly, amely elveiben igazodott az emberi
jogok védelmét biztositdé nemzetkdzi elbirasokhoz. Az elitéltek jogi helyzete
részletesebb szabdlyozast kapott.® A jogszabaly kapcsin megjegyezném, hogy
egészen a jelenleg hatdlyos Buntetés-végrehajtasi Kédex* hatdlybalépéséig, tehat
egészen 2015. januar 1-jéig alapozta meg a hazai blintetés-végrehajtas szabalyozasat.

8. Osszegzés

Dolgozatomban igyekeztem képet adni arrél, hogyan is véltozott meg a
szankciorendszer, illetSleg a buntetés-végrehajtas az egészen kezdeti id6szaktol a
szocialista idGszakkal bezardlag. Lathat6, hogy minden kornak megvoltak a maga
eszkozel a blindsok — olykor pedig az artatlanok — megtorlasara. Sokaig tartott, amig
clterjedt az az eszme, miszerint a bintetésnek nem elsédlegesen a megtorlast,
elrettentést kell céloznia, s a nevelés mint biintetési cél megjelenését kévetden is
inkabb egy elméleti felvetés volt, mintsem gyakorlatban érvényesild elv.

Hosszu és 16g6s ut vezetett tehat ahhoz, hogy - a napjainkban mar egyre inkabb
természetesnek vélt - humanus banasmaéd jelen legyen mind a szankciok, mind pedig
azok végrehajtisa soran.

A szocializmus lezarultaval Gj idészamitds kezd6dott a buntetés-végrehajtas
teriiletén is. Ennck elsé 1épése 1990-ben a halalbintetés abolicidja.>”

Tanulva a mult hibaibdl, a biintetés célja — alapvetden a szabadsagvesztés
biintetés esetében - elsédlegesen a reintegracio, vagyis annak elésegitése, hogy az
elitélt visszailleszkedjen a tarsadalomba, és annak jogkdvetd tagjava valjon. Kétség

#7 BARNA — HORVATH — MATHE — TOTH: i.m. 615-616.

48 Korszakodltis a biintetés-végrehajtdsban, Budapest, 2015. 16.
http://www.ajk.clte.hu/file/TSZ BEBV] korszakvaltas.pdf (letéltés datuma: 2015.10.31.)

492013. évi CCXL. torvény a buntetések, az intézkedések, egyes kényszerintézkedések és a szabdlysértési
elzaras végrehajtasarol

0 Lasd: 23/1990. (X. 31.) AB hatirozat a halalbuintetés alkotmanyellenességérdl
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sem fér ahhoz, hogy jelenleg is szamos probléma var megoldasra, azonban ugy
gondolom, az utébbi évek jogalkotdsa, illetéleg a gyakorlati tapasztalatok azt
mutatjak, hogy a magyar biintetés-végrehajtas j6 iranyba tart.
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SZABO KINGA*

A megel6z6 tavoltartas jogalkalmazasi nehézségei

Absztrakt

A megel6z6 tavoltartas hazank elsé olyan jogintézménye, mely kozvetlentl 1ép fel a csaladon
beliili erészak megel6zése érdekében. Tekintettel jszerliségére, alkalmazisa soran szamos
olyan eljirasjogi kérdés meriil fel, melynek kikiiszobolése a jogalkalmazasra hérul.
Tanulmanyomban olyan problémasnak vélt teriiletek kutatdsat és vizsgalatat végeztem el,
melyben egységes jogalkalmazasi gyakorlat még nem alakult ki. gy az eljarasjogi kérdéskérok
feltardsan til olyan megoldasi javaslatok megfogalmazasa térekedtem, melyek el6segithetik a
tavoltartas intézményének hatékony alkalmazasat.

Kulcsszavak: megel6z6 tavoltartas, csaladon belili erdszak, bantalmazas, bantalmazé

Abstract

Preventive distance is the first legal instrument in Hungary that directly intervenes to prevent
domestic violence. In view of its novelty, its application raises a number of procedural issues,
the elimination of which is left to the enforcement of the law. In my study, I have researched
and examined areas which are considered problematic but where there is no uniform practice
in the application of the law. Thus, in addition to exploring procedural issues, I have sought
to propose solutions that could facilitate the effective application of the institution of
distance.

Keywords: domestic violence, abuse, victim, preventive distance

https://doi.org/10.46942/SIDM.2023.1.127-134

1. Bevezeté gondolatok

A megel6z6 tavoltartas jogintézményének a célja a hozzatartozok kézotti erészakos
cselekmény, a csaladon beliili erészak megelézése. A csaladon belili erészak komoly
tarsadalmi probléma. Ezen sulyos probléma megel6zése érdekében hozta létre a
jogalkoté a hozzatartozok kozotti erészak miatt alkalmazhaté tavoltartasrol szolo
2009. ¢évi LXXII. torvényt. A torvényben szabalyozott megel6z6 tavoltartas

“dr. Szab6 Kinga, PhD hallgat6, Debreceni Egyetem Marton Géza Allam- és Jogtudomanyi Doktori
Iskola TémavezetS: Prof. Dr. Pribula Liszl6, egyetemi tanar
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lehetSséget biztosit a feleknek, hogy miel6tt egy elmérgesedett helyzet alakulna ki
kozottiik, a hatésagok fellépjenek és megoldast talaljanak a felek k6zotti vitas helyzet
kezelésére. A térvény rovid terjedelme, valamint a gyors megalkotdsa miatt szamos
eljarasjogi  kérdésr6l nem rendelkezik megfelelen, melyet a hatésagok a
gyakorlatban prébalnak meg kikiiszobolni. A jogintézmény bemutatasan keresztil
ezen jogalkalmazasi nehézségeket helyezem el6térbe. Szem el6tt tartva mindazt,
hogy egy olyan csaladi jogviszonnyal foglalkoz6 jogintézmény, mely a felek csaladi
viszonyaiba beleszélva prébal a felmertilt konfliktusokra megoldast talalni.

2. A megel6z6 tavoltartas a jogalkalmas titkrében

Ahhoz, hogy jobban megértsiik a jogintézmény céljat, fontosnak tartom ismertetni
az  erGszakos  cselekmény  fogalmit. Hozzatartozok — kozotti — erbszakos
cselekménynek mindsiil egyrészt a bantalmazé altal a bantalmazott sérelmére
megvaldsitott, a méltésagot, az €Eletet, a szexualis 6nrendelkezéshez vald jogot, a testi
és a lelki egészséget sulyosan és kozvetlenill veszélyeztets tevékenység, valamint a
méltosagot, az éEletet, a testi és lelki egészséget sulyosan és kozvetlentl veszélyeztetd
mulasztas.! Ranschburg Jendé meghatirozasa szerint a csaladon belili erészak
korébe tartozik a kényszer, a fizikai bantalmazas, a szandékosan el6idézett,
rendszeresen ismétlédd, tartos lelki gyotrelem.?

A megel6z6 tavoltartas indulhat kérelemre, valamint hivatalbél®> A hivatalbél
indult eljarast megel6zi egy renddrségi hataskorbe tartozod kozigazgatasi eljaras, az
ideiglenes megel6z6 tavoltartas.* A rend6rség 72 6rara rendeli el a bantalmazoéval
szemben a tavoltartast.” Ezen id6tartam alatt a hatésdg a sziikséges iratokat — az
ideiglenes megel6z6 tavoltart6 hatirozatot és a védelmi tanusitvanyt — megkutldi az
illetékességgel rendelkezé jarasbirésagnak, akinek ezen 72 o6ra all rendelkezésére,
hogy dontsoén a megel6z6 tavoltartas elrendelésérol. ¢ Kérelemre indult eljaras
esetében a kérelmet a bantalmazott, valamint a bdntalmazottnak a Ptk-ban
meghatarozott kozeli hozzatartozoja és hozzatartozoja, illetve a bejegyzett élettarsa
is el6terjesztheti. 7

Az eljards résztvev6i a bantalmazott (kérelemre indult eljards esetében a
kérelmez6), valamint a bantalmaz6 (kérelmezett). A torvény értelmében
bantalmazottnak mindsil az a hozzatartozo, akivel szemben megvaldsitjak a

1 A hozzatartozok kézotti erészak miatt alkalmazhaté tavoltartasrél szol6 2009. évi LXXII. térvény (a
tovabbiakban: Hketv.) 1. § (1) a-b)

2 VISONTAI-SZABO K.: A csalddon beliili erdszak pszicholdgiai és jogi kérdéses. Csaladi Jog, 2013., 240.

3 Hketv. 14. § (1)

4 Hketv. 6. § (1)

5> Hketv. 6. § (4)

¢ Hketv. 7. § (2)

7 Hketv. 14. § (1)
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hozzatartozok kozotti  erészakos cselekményt, mig bantalmazé lehet azon
cselekvOképes hozzatartozo, aki a hozzatartozok kozotti erdszakos cselekményt
megvaldsitja, vagy akire tekintettel megvaldsitjak az erdszakot, feltéve, ha ezzel a
bantalmazé egyetért.® A térvény a megalkotasakor a hozzatartozok fogalmat a Ptk.
értelmezé  rendelkezések  korében  szabdlyozott  hozzatartozok és  kozeli
hozzatartozok fogalmanak alapul vételével hatirozta meg. Azonban ezen
megkozelitést szamos kritika érte, hiszen egy bantalmazas nem csak a hazastarsak
kozott, hanem a volt hazastarsak és volt élettarsak kézott is megvalosulhat. Ennek
kévetkezményeképpen az OBH elndkének javaslatara az cljaras résztvevéinek a
korét kiterjesztették a volt hazastars, volt élettars, bejegyzett élettars, volt bejegyzett
élettars, gyam, gyamolt, gondnok és gondnokolt korére is. Ugy gondolom, hogy a
modositas megoldast tallt a kritikdkra, azonban tovabbi problémdk megoldasra
varnak.

A torvény értelmében bantalmazé csak olyan személy lehet, aki cselekvSképes.
Szamos gy azonban szul6-gyermek viszonylataban fog eléfordulni. Gondolni lehet
arra, hogy a kamaszok korében milyen elterjedt az alkohol és a kabitoszer
alkalmazasa, mely negativan képes befolyasolni a személyiséget, agressziv
viselkedést kivaltva. Kérdésként mertlhet fel az is, hogy egy hivatalbdl indult eljaras
esetében, amikor a rend6rség a helyszinen veszi fel a felek adatait, akkor hogyan fog
értestilni arrdl, hogy a bantalmaz6 gondnoksag alatt 4ll, ha mindezt a felek sem
tudjak el6adni a bantalmazast kévetd zaklatott lelkidllapotukban. A birdsagnak
lehetSsége van hozzaférni a gondnokoltak orszagos nyilvantartasahoz, azonban az
eljaras gyorsitott jellegére tekintettel ezt nem fogjak vizsgalni, hacsak az eljaras soran
ebben a tekintetben nem meril fel relevans adat.” A civilisztikai kollégiumvezetSk
2010-ben megtartott orszagos tanicskozasan egyetértés alakult ki abban a
tekintetben, hogy ha a rendSrségnek az eljariasa soran nem meril fel adat a
bantalmazé cselekvéképességének korlatozott voltara vagy hianyara, akkor ezen
kortlményt nem kell vizsgalni. Kétség esetén a birésiagnak ezen koriilményt mar
hivatalbdl kell vizsgalnia. 10

Az eljarasra a bantalmazott életvitelszerd tartézkodasi helye szerinti jarasbirdsag
illetékes.!! Egy joghoz nem ért6 bantalmazott esetében gyakran el6fordul, hogy nem
az illetékességgel rendelkezé birdsigon terjeszti elé a kérelmét. Ha a birdsig az
eljarasi térvénynek megfeleléen szeretne eljarni, akkor az eljarast a Pp.174. § alapjan

$ Hketv. 1. § (2)-(3)

O TISZAVOLGYT Gy.: Megelgzd Tavoltartis a Budapest Kirmyéki Torvényszék gyakorlatiban 1. rész. Csaladi jog.
2018/3., 36-40.

10 Legfelsébb Birosag Civilisztikai Kollégiumanak emlékeztetGje a civilisztikai kollégiumvezeték 2010.
februar  17-19. napjain  megtartott  orszagos  tanacskozasin — megvitatott  kérdésekrekrél.
(https:/ /uj.jogtar.hu/#doc/db/1/id/A10V0601.LFB/ts/10000101/)(Utolsé  megtekintés: 2022.
december 08.)

1 Hketv. 13. § (3)
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atteszi az illetékességgel rendelkezé jarasbirosagra. Ezen rendelkezés azonban
merben szembe megy a megel6z6 tavoltartas egyik £6 céljaval, a gyorsasaggal. Ha az
eljarasi torvénynek megfeleléen jarnak el a birdsagok, akkor akar tébb hénap is
eltelhet, mire a kérelem az illetékes birésaghoz kertl. Ebben az esetben hidba fog
el6irni a térvény rovid hataridéket, annyi id6 telik el a bantalmazastol, hogy teljes
mértékben meghitsul a jogszabaly altal kitzott cél, hogy a jogalkalmazé minél
gyorsabban reagaljon a bantalmazasra. Ezen eljarasjogi kérdés megoldasa érdekében
célszertinek tartanék egy olyan szabalyozast bevezetni, ami lehetévé teszi, hogy a
rossz helyen elGterjesztett kérelmet a birdsag kozvetlentl tudja megkildeni az
illetékes birdsagnak.

A torvény rendelkezése alapjan a megel6z6 tavoltartds elbiralasa soran nem
jathat el birésagi titkar.!> Ezen torvényi rendelkezést nem tartom megfeleld
szabalyozasnak. Kilondsen érdekes az is, hogy van olyan nemperes eljaras, a
pszichidtriai betegek intézeti gybgykezelésének elrendelése, ami silyosabban fogja
korlatozni a személyes szabadsagot, ennek ellenére mégis eljarhat birésagi titkar.!3
Mindezek alapjan célszeriinek tartanam a birdsagi titkarok eljarasat is megengedni,
tekintettel arra, hogy a megel6z6 tavoltartas rovid hatirideje kovetkeztében az
illetékes birésagon eljaré biraktél folyamatos készenlétet fog kovetelni, amivel a
birésagi titkarok eljarasba térténé bevonasa jelentés munkatehertSl mentesitené az
eljar6 birdkat.

A torvény kilonbséget tesz a hatarid6k szamitasa soran abban, hogy az eljaras
kérelemre vagy pedig hivatalbol indult. Kérelemre indult eljaras esetében a kérelem
beérkezésétél szamitott hirom munkanapon belial kell lefolytatni az eljarast.
Hivatalbdl indult eljards esetében pedig a rendérség altal elrendelt ideiglenes
megel6z6  tavoltartds kezdS idépontjatdl szamitott harom napon beldl.™* A
civilisztikai ~ kollégiumvezetk 2010-ben megtartott orszagos tandcskozasin
egyetértés alakult ki abban a tekintetben, hogy ezen idétartamba a kezd6 nap is
beleszamit. Tovabbi érdekesség, hogy a hatirid6 az ideiglenes megel6z6
tavoltartastdl rendelkez$ hatarozat szerinti tavoltartasi kotelezettség  kezdd
id6pontjatdl indul és nem a naptari nap 0 6rdjatdl.’> A hatarid6k megallapitasaval a
jogintézmény ellentétes lesz a birésag polgari peres tigyekben el6fordulé targyalas-
elokészités logikdjaval. Ez alapjan a birésagnak kell6 idS dllna rendelkezésére az
tgyben torténd felkészulésre. A megel6z6 tavoltartds azonnali intézkedést fog
igényelni, mely ellentétes lesz a birésdg bizonyitasi eljaras lefolytatasara épiilS, tobb

12 Hketv. 13. § (6)

13 Az egészségligyrdl sz6l6 1997. évi CLIV. torvény (Eiitv.) 196-201/A. §

14 Hketv. 15. § (6)

15 Legfelsébb Birosag Civilisztikai Kollégiumanak emlékeztetSje a civilisztikai kollégiumvezeték 2010.
februar  17-19.  napjain  megtartott  orszagos  tandcskozdsin  megvitatott  kérdésekrol.
(https:/ /uj.jogtar.hu/#doc/db/1/id/A10V0601.LEFB/ts/10000101/)(Utols6  megtekintés: ~ 2022.
december 08.)
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targyalasi hatarnapot is felolel6 munkamenetével. EbbGI arra lehet kévetkeztetni,
hogy a tavoltartas gyorsitott jellege elsébbséget fog élvezni.'o

A Dbirésag akkor rendeli el a megel6z6 tavoltartast, ha az eset Osszes
koriilményébdl, gy killondsen a bantalmazé és a bantalmazott altal el6adott
tényekbdl, a hozzatartozok kozotti erSszakra utalé jelekbdl, a bantalmazé és a
bantalmazott magatartasibol és viszonyabdl a hozzatartozok koézotti erészak
elkévetésére megalapozottan lehet kévetkeztetni. A birésag, amennyiben elrendeli a
tavoltartast, akkor legfelijebb hatvan napra teheti mindezt.!”” A Kdaria
Pfv.I1.21.305/2014. szamu hatirozatiban kimondta, hogy a tivoltartas
elrendeléséhez nem elegendd a bantalmazas valdszinGsitése, hanem sziikséges, hogy
az eset Osszes korulményébdl az erdszak elkovetésére megalapozottan kovetkeztetni
lehessen.!® Véleményem szerint a szabdlyozas megfeleléen szemlélteti mindazt,
hogy a hatdsag egy csaladi viszonyban, maganéleti kérdésben kivan déntést hozni,
ahol nincs lehetésége a birdsagnak hivatalbdli bizonyitast lefolytatni, mely nagyban
megneheziti a birésag dontését.

Egy tavoltartasi tigyben nehéznek bizonyul a bizonyitas, tekintettel arra, hogy a
birésag nem végezhet bizonyitasi cselekményeket, ezaltal a biré belatasara van bizva,
hogy elrendeli-e a tavoltartast a felek nyilatkozatai és az altaluk csatolt bizonyitékok
alapjan. Azonban sokszor ellentmondésba keverednek a felek, hiszen az érintetteken
kivil mas nem volt jelen a cselekménynél és egymasnak ellentmondasosan is
cléadhatjak a tényallast. A bantalmazott altalaban latlelet csatoldsaval kivanja
bizonyitani a bantalmazds megtorténtét. Egységes gyakorlat alakult ki azzal
kapcsolatban, hogy latlelet csatolasa nem elégséges a tavoltartas elrendeléséhez,
hiszen bar bizonyitani tudja a sériilésnek a megtdrténtét, azonban a keletkezésének
a modjat nem. Egy hasonlé esetben a kérelmez§ latlelettel és hangfelvétellel tudta
bizonyitani a bantalmazasnak a tényét. A masodfokd birdsag ezzel kapcsolatban is
fenntartotta azon véleményét, hogy a fizikai bantalmazas megtorténtét még ebbdl
sem tudja kétséget kizardan megallapitani. 1

A torvény a birésagot kotelezi a feleknek legaldbb egyszer torténd személyes
meghallgatasara.?’ A csaladi életben fellépé problémak az esetek tobbségében nem
eredményeznek azonnali nyilt konfliktust. A megel6z6 tavoltartas elrendelése iranti
személyes meghallgatds soran krizishelyzetben 1év6 személyek varnak kiilsé
segitséget. Ezért sem eredményes a meghallgatds soran a konkrét bantalmazasra
rakérdezni, hanem fontosabb megismerni a feleknek a kapcsolatit, a bantalmazas

16 TUGOSL J.: A megeld3d tavoltartds intézményének jogalkalmazdsi nehézségei. Magyar Jog. 2013/11. 690-698.

17 Hketv. 16. § (1)-(2)

18 Kuaria Pfv.11.21.305/2014.

Y TISZAVOLGYT Gy.: Megelizd Tavoltartis a Budapest Kirnyéki Birdsag gyakorlataban 11.rész. Csaladi Jog.
2018/4. 29-33.

 Hketv. 15. § (1)
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korilményét, silyossagat. 2! A birésagnak lehetésége van részben vagy teljes
egészében mellézni a bantalmazott és a bantalmazé egymads jelenlétében vald
meghallgatasat, kiillonésen, ha mindez a rend6rségi iratban, valamint a kérelemben
foglaltak alapjan indokolt. Figyelembe veendé a hozzatartozok kozétt erdszak
modja, rendszeressége, valamint a bantalmazottnak a kiszolgaltatott helyzete is.
Indokolt esetben lehet6sége van a birdsagnak megakadalyozni, hogy a bantalmazé
és a bantalmazott a birésdg éptiletében talalkozzon. 22 Eljarasjogilag kérdésként
meril fel, hogy a feleknek a kilén-kulén, egymas tavollétében valé meghallgatdsival
mennyite fog sérilni a kozvetlenség alapelve. Véleményem szerint a
jogintézménynek a gyorsitott jellege fogja indokolni az alapelv megkertilését,
amennyiben a bantalmazott meghallgatiasakor a bantalmazé is jelen lenne, akkor
helyzeti el6ényt jelentene szamara, hogy a meghallgatds soran a bantalmazott
el6addsat mar hallotta, vagy jelenlétével félelemben tudnd tartani az dldozatot.??

A valofélben 1évé hazastarsak kozotti konfliktushelyzetben alkalmazandé
tavoltartas elrendelése a leginkdbb kérdéses esetkor. A Kuria hatirozataban
kimondta, hogy a val6félben 1év6 hazastarsak kozotti konfliktushelyzetben, melynek
kialakulasaban mindkét fél magatartasa kozrehatott, egyszeri kifogasolhatd
magatartas nem ad alapot a személyi szabadsagot silyosan kotlatozo, azzal adott
esetben aranyban nem 4ll6 tavoltartas elrendelésére. >* Eddigi kutatisaim sordn ezen
problémakort  két  kilonbozé  iranybol  kozelitettem meg.  Valofélben 1évo
hazastarsak kozotti konfliktushelyzetben, mely mogott nyilvanvaléan mindkét fél
kozrehatasa kozrehat, engedhet6-¢ akar egyszeri bantalmazas a felek viszonyaban?
Amennyiben a jogalkalmazé engedékenyebb a szankcionalds soran, mennyire fog
mindez visszaélésre lehetSséget adni a valofélben 1évé felek kézott? Hozzajarul-e az
a bir6i engedékenység ahhoz, hogy ezen jogalkalmazasi gyakorlatra hivatkozva
kolesondsen bantalmazzak egymast a felek kovetkezmények nélkil? Azonban ha a
jogalkalmazé szigordan koézeliti meg a szabalyozast és elrendeli a megel6z6
tavoltartast, akkor egy mar feszilt helyzetben 1évé felek kézott nem rosszabbitja-e
a helyzetet azzal, hogy tovabbi indulatokat valt ki ahelyett, hogy egy nyugodt légkor
megteremtésére torekedne? Véleményem szerint ezen kérdéses esetkor is nagyon jol
szemlélteti a jogintézmény szabalyozasanak a nehézségét. Meddig mehet el egy
jogalkalmazé, hol huzza meg a hatirokat egy csaladon belili viszonyban, mennyire
lehet tagan értelmezni egy konfliktushelyzetet?

A Dbirésag a hatdrozatot elézetesen végrehajthatja, valamint kotelessége
figyelmeztetni a bantalmaz6t, hogy a hatarozat szabalyainak a megszegése elzarassal

2 SZOLYAK E. - PAL Sz.: ,,Ne a tiikrit tird szét, ha bant ag inarckép”. Magyar Jog. 2012/4. 237-244.
2 Hketv. 15.§ (7)

2 LUGOSI: Z.m. 690-698.

24 Kuria Pfv. 11.21.305/2014.
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is buintethetd szabalysértést valdsit meg. 2> A térvény a moédositasit megel6z6en
nem tette lehetévé az el6zetes végrehajthatésagot, mely szamos jogalkalmazoi
aggilyt felvetett, hiszen a kozlést kévetd 15. napon kovetkezett be a hatarozat
jogerore emelkedése. Ugy gondolom, kellen fel lehet mérni, hogy milyen
kovetkezményekkel jarhat a felek viszonyaban mindaz, hogy a £él 72 6rara kénytelen
volt magat tivol tartani az otthonat6l, majd pedig ezt kdvetSen még agressziv
lelkiallapotban visszatérhetett a bantalmazotthoz, aztan 15 napra Ujra eltiltottik az
életvitelszerd tartézkodasi helyét6l.20

A torvény lehetdséget ad a hatirozat elleni fellebbezésre, melyre a kozléstsl
szamitott 3 munkanapon belil van lehetéség.?” A r6vid hataridé biztositasa az
eljaras minél gyorsabb lefolytatdsat hivatott garantalni.

3. Zar6 gondolatok

Egy viszonylag 4j jogintézményrdl van sz6, mely a hazai joggyakorlat altal még nem
ismert polgari eljardsok korébe sorolja olyan csaladon beltli viszonynak a
megoldasat, mely még nem kertlt szabdlyozasra. Sokaig maguk a térvények sem
rendelkeztek a csaladon belili erdszakrol, valamint ehhez kapcsolodéan nem is
talalkozhattunk a megel6z6 tavoltartashoz hasonlé jogintézménnyel. Azonban
fontos hangsuilyozni, hogy a megel6z8 tavoltartas nagy el6relépésként szolgal a
csaladon beltli erészak megel6zésében, valamint hogy kevésbé maradjanak
latencidban a csaladon belil elkdvetett erészakos cselekmények.

Felhasznalt forrasok

A hozzitartozok kozotti erészak miatt alkalmazhaté tavoltartasrdl szold 2009. évi
LXXII. t6rvény (a tovabbiakban: Hketv.)

Legfelsébb  Birésag Civilisztikai  Kollégiumanak emlékeztetSje a civilisztikai
kollégiumvezetSk 2010. februar 17-19. napjan megtartott orszagos tanicskozasan
megvitatott kérdésekrekrdl.

Az egészségligyrol szol6 1997. évi CLIV. torvény (Eiitv.)
Legfels6bb  Birésag Civilisztikai  Kollégiumanak emlékeztetSje a civilisztikai

kollégiumvezeték 2010. februar 17-19. napjan megtartott orszagos tanicskozasan
megvitatott kérdésekrdl.

% Hketv. 16. § (2a)
26 VISONTAI-SZABO: Z.2. 436-438.
27 Hketv. 16. § (7)
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Abstract

Despite the advanced technologies of the 21st century, developers still struggle to fully
comprehend the operation of Al systems, which is essential for the legislation. This study
aims to classify Al systems as either services or products, which is important for answering
liability questions. Moreover, it analyses the relevant provisions of the revised EU Product
Liability Directive, particulatly the changing definition of product concerning software and
Al systems.
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Absztrakt

21. szazadi fejlett technoldgidk ellenére a fejleszt6k szamara még mindig kihivas a mesterséges
intelligencia rendszerek miikodésének megértése, ami azonban a jogi szabalyozas megalkotasa
miatt elengedhetetlen. Jelen tanulmany célja a mesterséges intelligencia rendszerek
szolgaltatasként vagy termékként torténé kategorizalasanak vizsgalata, ami a felelGsségi
kérdések megvalaszolasa miatt is fontos. Ezen tilmenden tanulmanyozza a feliilvizsgalt unids
termékfelel6sségi iranyelv  vonatkoz6 rendelkezéseiket, kilonos tekintettel a  termék
fogalmanak véltozasra a szoftverek, MI-rendszerek titkrében.
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1. Introduction

Artificial Intelligence systems (hereinafter referred to as ‘Al” or ‘Al systems’) are
becoming increasingly widespread in our daily lives, for example, through their use
in messaging systems! or smart devices?. Technology has also appeared in many
fields, including education?, healthcare?, finance’, transport and logistics®. At the
same time, the unfamiliarity of the technology raises many questions for those using,
legislating, and enforcing it. It is not an overstatement to say that even with the
advanced technologies of the 21st century, it is a challenge for developers to
understand the mechanisms of Al systems in detail. It is almost impossible to
understand Al from the user’s point of view. Several international organisations
have recognised the importance of proper regulation and have established working
groups to study the technology and produce policies.” Due to the cross-border
nature of the technology, the European Union has produced several studies,
guidelines, and proposals over the last decade to create a common regulatory
framework. In the 2020s, the legislative process for the regulation of Al has
accelerated considerably.®

The study addresses the issue of categorising Al systems in legal literature.
Specifically, it examines whether these systems can be classified as services or

' AMOS, Zac: Al and Spam: How Artificial Intelligence Protects Your Inbox. https:/ /www.unite.ai/ai-and-
spam/ (Date of download: 18.06.2023.).

2 STEFAN Ibolya: Az okoseszk6zokkel kapesolatos adatvédelmi kérdések, kiilonos tekintettel a
biometrikus adatokra. Studia Inrisprudentiae Doctorandorum Miskolciensinm, 2021/ 2, 222-223.

3 Cf. CHEN, L. — CHEN, P. — LIN, Z.: Artificial Intelligence in Education: A Review. IEEE Access, 2020/ 8,
75264-75278. https:/ /iecexplore.ieee.org/document/ 9069875 (Date of download: 18.06.2023.).

4 See DAVENPORT, T. — KALAKOTA, R.: The potential for artificial intelligence in healthcare. Fuzure
Healtheare Journal, 2019/ 2, 94-98.

> Cf. OECD: Artificial Intelligence, Machine 1earning and Big Data in Finance: Opportunities, Challenges, and
Implications for Policy Makers. https:/ /www.oecd.org/finance/financial-markets/ Artificial-intelligence-
machine-learning-big-data-in-finance.pdf (Date of download: 18.06.2023.).

¢ See IYER, Lakshmi Shankar: Al enabled applications towards intelligent transportation. Transportation
Engineering, 2021/ 5, 1-11.

7 For more, see the documents of the ad hoc Committee on Artificial Intelligence (CAHAI); Committee
on Artificial Intelligence (CAI) of the Council of Europe and the Working Group on Artificial
Intelligence of OECD.

8 Proposal for a Regulation of the Enropean Parliament and of the Council 1aying Down Harmonised Rules on Artificial
Intelligence (Artificial Intelligence Act) and Amending Certain Union Legislative: Act. Brussels, 21.4.2021.
COM(2021) 206  final.  (hereinafter  referred to as ‘Al Act).  https://eur-
lex.europa.eu/resource.htmlPuri=cellar:e0649735-a372-11eb-9585-
012a75ed71a1.0001.02/DOC_1&format=PDF (Date of download: 18.06.2023.).

Proposal for a Directive of the Enropean Parliament and of the Council on adapting non-contractual civil liability rules to
artificial - intelligence (Al Liability Directive). Brussels, 28.9.2022. COM(2022) 496 final. https://cut-
lex.europa.cu/legal-content/ EN/TXT/PDF/?uri=CELEX:52022PC0496 ~ (Date of download:
18.06.2023.).
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products, which is crucial in determining liability. Furthermore, it analyses the
relevant provisions of the revised EU Product Liability Directive, which results
from the accelerated legislative process and focuses on the changing definition of
‘product’ concerning software and Al systems.’

2. The concept and characteristics of artificial intelligence systems

Depending on which characteristics of the technology are emphasised, there are
several definitions of artificial intelligence in the literature. For the purpose of our
study, we use the concept of the AT Act, as it is crucial to have a consistent definition
that describes the technology in general but includes its essential elements.
According to the Al Act, “artificial intelligence system (Al system) means a machine-based
system that is designed to operate with varying levels of autonomy and that can, for explicit or
implicit objectives, generate outputs such as predictions, recommendations, or decisions that influence
physical or virtual environments”.\° It should be noted that AI systems can be used as
stand-alone software systems, embedded in a physical product, serving the functions
of a physical product without integration, or as a component of a more extensive
system.!! Machine learning, which is the dominant form of AI systems, involves
programming algorithms using a variety of techniques of which, three broad
categories can be distinguished:

a)  Regarding supervised learning, algorithms are trained using labelled datasets,
learning the relationship between input and output pairs and later using this
‘knowledge’ to associate appropriate output data with unknown input data.

b)  In unsupervised learning, the algorithm learns on unlabelled datasets without
instructions by identifying different patterns and recognising correlations.

9 Proposal for a Directive of the European Parliament and of the Council on liability for defective products. Brussels,
28.9.2022. COM(2022) 495 final. https://eut-lex.curopa.cu/resource.htmlPuri=cellar:b9a6a6fe-3ff4-
11ed-92ed-012a75¢d71a1.0001.02/DOC_1&format=PDF (hereinafter referred to as ‘Proposal for the
Directive on liability for defective products’) (Date of download: 18.06.2023.).

10 Draft Compromise Amendments on the Draft Report Proposal for a regulation of the Eurgpean Parliament and of the
Council on harmonised rules on Artificial Intelligence (Artificial Intelligence Act) and amending certain Union 1 egislative
Acts. COM(2021)0206 — C9 0146/2021 — 2021/0106(COD), Committee on the Internal Market and
Consumer Protection Committee on Civil Liberties, Justice and Home Affairs, Brussels, 9.5.2023.,
Article 3(1).
https://www.europatl.europa.eu/meetdocs/2014_2019/plmrep/ COMMITTEES/CJ40/DV/2023/05
-11/ConsolidatedCA_IMCOLIBE_AI_ACT_EN.pdf (hereinafter referred to as ‘Draft Compromise
Amendments of Al Act, 2023’) (Date of download: 18.06.2023.).

1 Draft Compromise Amendments of AT Act, 2023, Recital, 6b.
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c)  Reinforcement learning is a powerful behavioural model that empowers

algorithms to learn from and adapt their interactions and actions with the
environment instead of being limited by pre-existing datasets.!?
Another important element and method of machine learning is deep learning, which
is performed on neural networks to replicate the functioning of the human brain.!3
Machine learning can serve as the foundation for each technique mentioned
above.!*

It is necessary to describe some of the factors that are relevant and have an
impact on liability regulation in the context of technology:

a)  Concerning complexity, two forms should be mentioned. On the one hand,
algorithms and technology have inherent complexity resulting from machine
learning and deep learning processes. On the other hand, even multi-component
hardware devices are complex, and combining them with Al systems complicates
the situation even more.

b)  Opacty is due to complexity and autonomy, in which the so-called ‘black
box’ effect plays an important role. The ‘black box effect’ reflects on the self-
learning mechanism of the algorithms when the developers do not understand some
of the decisions of the technology.

c)  Opennessis inherent in all emerging technologies, as they may be considered
unfinished because of their nature. For example, smart products, software, and Al
systems are the subject of continuous improvements and updates as these
technologies must be developed to keep them up to date. On the other hand, its
interaction with other systems and data sources (e.g. during data transfer) is often
necessary for proper functioning.

d)  Autonomy is inherent in the self-learning mechanism, as AT systems are able
to make decisions on their own over time based on previously learned patterns and
contexts. Typically, their tasks are executed in accordance with pre-established
instructions.

e)  Regarding predictability, it should be emphasised that it is becoming more
challenging to predict the impact of technology because of its complexity,
autonomy, black box effect, as well as constant interaction with the environment.

f)  Data-drivenness is a feature of all emerging technologies, as they require large
amounts of data to be processed, analysed and stored in order to function correctly,
make the most accurate decisions and execute the self-learning mechanism.

2 Artificial Intelly (Al) Techniques: A Comprebensive Guide. https://databasetown.com/artificial-
intelligence-ai-techniques/ (Date of download: 18.06.2023.); HURWITZ, J. — KIRSCH, D.: Machine Learning
Sor Dummies. Hoboken: John Wiley & Sons, Inc., 2018, 14-17.
https://www.ibm.com/downloads/cas/ GB8ZMQZ3 (Date of download: 18.06.2023.).

13 HURWITZ, J. — KIRSCH, D.: ibid., 17-18.

14 Is deep learning supervised or nnsupervised? https:/ /www.aiplusinfo.com/blog/is-deep-learning-supervised-
or-unsupetvised/ (Date of download: 18.06.2023.).
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@) Vulnerability is in the nature of Al systems, as continuous developments,
updates, and interactions with other systems are essential for their proper
functioning. However, they also pose several cybersecurity risks, such as hacking or
using incorrect or inappropriate data. Therefore, it is necessary to minimise the
potential risks.!

Proper regulation must be established to ensure that users can overcome
information asymmetry, exercise their various rights'®.

3. Civil law aspects of artificial intelligence systems
3.1. Artificial intelligence as a service

Machine learning and deep learning technologies, also known as AlaaS (Artificial
Intelligence as a Service/Setvice Stack), are now being offered as a setrvice by cloud
providers. AlaaS combines artificial intelligence (software that performs cognitive
functions associated with the human mind!”) with the cloud computing model ( “ox-
demand network access to a shared pool of confignrable computing resonrces™®). “AlaaS as clond-
based systems providing on-demand services to organigations and individuals to deploy, develop,
train, and manage Al models.”™

Regarding the structure of Alaa$, three categories can be distinguished:

1. Artificial Intelligence Software Services are ‘ready-to-use’ applications linked to
traditional SaaS cloud models. SaaS stands for ‘Software as a Service’, which means
that the software is not installed on the uset’s computer; it is accessed through a
web browser on the internet. This technology has several advantages, such as the
software and data being accessible from anywhere and any device, regardless of the
operating system used, and the user not having to worry about updating the
software. Additionally, paid services are cost-effective as users only pay for the
features they actually use.?’ Al-based services are based on machine learning or deep
learning, which are two types of Al software services that can be distinguished.

15 EXPERT GROUP ON LIABILITY AND NEW TECHNOLOGIES: Liability for Artificial Tntelligence and other
emerging  djgital  technologies. Brussels, 2019, 33-34. https://op.europa.cu/en/publication-detail /-
/publication/1c5e30be-1197-11ea-8¢1f-01aa75ed71al /language-en (Date of download: 19.06.2023.).

16 For example, the right to the protection of personal data.

17 LINS, S. — PANDL, K. D. — TEIGELER, H. — THIEBES, S. — BAYER, C. — SUNYAEV, A.: Artificial
Intelligence as a Service. Business & Information Systems Engineering, 2021/4, 441-442.

18 MELL, P. — GRANCE, T.: The NIST Definition of Cloud Computing. Recommendations of the National Institute
of Standards and Technology. https://nvlpubs.nist.gov/nistpubs/legacy/sp/nistspecialpublication800-
145.pdf (Date of download: 21.06.2023.).

' TINS, S. — PANDL, K. D. — TEIGELER, H. — THIEBES, S. — BAYER, C. — SUNYAEV, A.: ibid., 442.

20 Lexiq: SaasS. https:/ /lexiq.hu/saas (Date of download: 23.06.2023.).
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Regarding inference service, users have access to pre-trained machine learning models,
while with the machine learning service, users can create and adapt machine learning
models. These setvices have several types: linguistic services for text analysis and
translation, analytical services for product analysis, speech services for text-to-
speech and speech-to-text conversion, and computer vision services for image
analysis.?!

2. Artificial Intelligence Development Services are linked to PaaS cloud models, also
known as ‘Platform as a Service’. PaaS provides the complete development and
deployment environment in the cloud, providing all the resources the users might
need to build simple or complex enterprise cloud applications. Similar to IaaS, PaaS
also includes infrastructure — namely network, hosting, and servers — as well as
development tools and other services. PaaS supports the entire web application
development lifecycle, including development, testing, deployment, monitoring and
upgrades.’? These services allow developers to maximise the capabilities of Al
systems. The service explicitly supports Al development, often providing tools that
enable faster coding and easier integration® of APIs?%,

3. Artificial Intelligence Infrastructure Services consist of computing resources
needed to efficiently deploy and use AI development tools and services with the
traditional TaaS cloud model. IaaS, meaning ‘Infrastructure as a Service’ % a type of
cloud computing service that offers essential compute, storage, and networking resources on demand,
on a pay-as-you-go basis. laaS' is one of the four types of clond services, along with software as a
service (SaaS), platform as a service (PaaS), and serverless. Migrating your organization’s
infrastructure to an laaS solution helps you reduce maintenance of on-premises data centers, save
money on hardware costs, and gain real-time business insights. IaaS' solutions give you the flexibility
to scale your IT resonrces up and down with demand. They also belp you quickly provision new
applications and increase the reliability of your underlying infrastructure.” Motreover, artificial
intelligence software service also store data to train Al infrastructures and various
Al models, while providing proper data storage and sharing technologies.?¢

21 LINS, S. — PANDL, K. D. — TEIGELER, H — THIEBES, S. — BAYER, C. — SUNYAEV, A.: ibid.,. 443—445.
22 Microsoft: Mi ag a PaaS? Szolgiltatisként nyijiott  platform. https:/ /azure.microsoft.com/hu-
hu/resources/cloud-computing-dictionary/what-is-paas (Date of download: 24.06.2023.).

2 LINS, S. — PANDL, K. D. — TEIGELER, H. — THIEBES, S. — BAYER, C. — SUNYAEV, A.: ibid., 445.

24 “An API, or application programming interface, is a set of defined rules that enable different applications to communicate
with each other. It acts as an intermediary layer that processes data transfers between systems, letting companies open their
application data and functionality to external third-party developers, business partners, and internal departments within
their companies.” IBM: What is an Application Programming Interface (API)? https:/ /www.ibm.com/topics/api
(Date of download: 24.06.2023.).

25 Microsoft: What is laaS? Infrastructure as a service. https:/ /azure.microsoft.com/en-us/resources/cloud-
computing-dictionary/what-is-iaas (Date of download: 24.06.2023.).

26 TINS, S. — PANDL, K. D. — TEIGELER, H. — THIEBES, S. — BAYER, C. — SUNYAEV, A.: ibid., 445-446.
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Considering Al as a service, the Digital Services Act?’ should be mentioned
regarding technology regulation. The DSA defines cloud services as intermediary
services, including hosting services.?® The clarification is necessary as the regulation
provides liability exemptions for intermediary services — such as hosting services —,
under specific circumstances.?’ However, if online platforms perform as
manufacturers, importers, ot distributors of defective products, they should be held
liable on the same terms as these economic operators.3

3.2. Categorising artificial intelligence system as a product

Accotding to the cutrent EU legislation — 85/374/EEC Ditective 3! — “product means
all movables, with the exception of primary agricultural products and game, even thongh
incorporated into another movable or into an immovable.”* The directive also categorises
electricity as a product.’? In accordance with the legislation, a product must be a
movable thing, i.e. have a physical extension, a requirement that is only waived for
electricity. However, technological developments and the increasing application of
digital components are extending the limits of classical legal concepts, which are
becoming outdated and need to be revised. Al systems’ appearance has raised
several questions about the legal assessment of the technology and liability issues.
In this section, we focus on the perception of technology, particularly whether
software, Al systems and information may be considered a product in light of the
legal literature.

There is a debate in the legal literature about whether software should be
classified as a product or a service. Some legal experts argue that software should

27 Regulation (EU) 2022/ 2065 of the Enropean Parliament and of the Council of 19 October 2022 on a Single Market
For Digital Services and amending Directive 2000/ 31/ EC (Digital Services Act) (hereinafter referred to as
'DSA’). https://eur-lex.curopa.cu/legal-content/ EN/TXT/PDF/?uri=CELEX:32022R2065 (Date of
download: 24.06.2023.).

28 DSA, Recital (29). According to the DSA intermediary service, particularly hosting service “consisting of
the storage of information provided by, and at the request of, a recipient of the service”. DSA, Article 3, g, iii.

2 DSA Recital (28) and Article 6. Cf. Proposal for the Directive on liability for defective products, Recital
(28).

30 Proposal for the Directive on liability for defective products, Recital (28).

31 Conncil Directive of 25 July 1985 on the approximation of the laws, regulations and administrative provisions of the
Menrber States concerning liability for defective products (85/ 374/ EEC). (hereinafter referred to as ‘85/374/EEC
Directive’) https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:31985L.0374 (Date
of download: 27.06.2023.).

52 85/374/BEC Directive, Article 2.

3 85/374/EEC Directive, Article 2.
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be considered a service®* or an intangible good* rather than a product. However, if
the software is stored on a physical medium, like a CD, DVD, or USB stick, it should
be classified as a product,® which aligns with the Commission’s position.?” If the
software is not presented physically, for example, accessed online, it is considered
intangible property and not covered by the 85/374/EEC Directive.?® If the software
is incorporated into a movable object and is necessary for its operation, it becomes
an integral part of the object and falls within the 85/374/EEC Directive’s scope.
However, some literature suggests that software is simply information and is not
subject to the Directive.*

There are several forms of information; one of them is the so-called ‘pure’
information, for example, the paper of a prescription or a cookbook. This type of
information is separate from the specific product, unlike products that are
accompanied by information; in the latter case, the product and the information are
considered as a whole; therefore, it falls within the scope of the 85/374/EEC
Directive. Regarding ‘pure’ information, there is also a view in the legal literature
that rejects the application of the Directive referencing to movable goods.
According to this view, the legislation does not apply to intangible property if the
information is defective, ‘U the absence of any defect on the part of the carrier of the
information, the Directive does not apply to intangible goods.”! In this respect, it could also
be argued that the ‘materialised’ form of information — for example, when presented
on a tangible medium — becomes movable, which form of information is also
covered by the 85/374/EEC Directive.*? This broad interpretation of the Directive
is in line with the principle of interpretation developed by the court, which considers

3 SLAGTER, Wicher Jan: Produktenaansprakelijkheid in Nedetland. T7dschrift voor Privaatrecht, 1988/ 25,
740-741.

35 FAGNART, ].-I.. — BOULARBAH, H.: La garantie et la responsabilité en mati¢re de dommages causés
par les produits. In: e droit des affaires en évolution. Bruylant, 2000, 132—133.

3 DOMMERING-VAN RONGEN, Louise: Produktenaansprakelijkheid en software. Computerrecht, 1988/ 5,
227-228.

37 Written Question No. 706/88 by Mr. Gijs de Vries (LDR-NL) to the Commission of the European
Communities 5 July 1988) 89/C 114/76). https://eur-lex.curopa.cu/legal-
content/ EN/TXT/PDF/?uri=0]:C:1989:114:FULL (Date of download: 27.06.2023.).

3 WuYTS, Daily: The Product Liability Directive — More than Two Decades of Defective Products in
Europe. Journal of Enropean Tort Law, 2014/ 5, 1-34.

39 FAIRGRIEVE, D. — HOWELLS, G. — MO@GELVANG-HANSEN, P. — STRAETMANS, G. — VERHOEVEN,
D. — MACHNIKOWSKI, P. — JANSSEN, A. — SCHULZE, R.: Product Liability Directive. In:
MACHNIKOWSKI, Piotr (ed.): Eurgpean Product Liability. An Analysis of the State of the Art in the Era of New
Technologies. Cambridge: Intersentia, 2016, 47.

40 STUURMAN, K. — VANDENBERGHE, G. P. V.: Softwarefouten: een 'zaak' van leven of dood? Nederlands
Juristenblad, 1988/ 24, 1667-1672.

4 FAIRGRIEVE, D. — HOWELLS, G. — MOGELVANG-HANSEN, P. — STRAETMANS, G. — VERHOEVEN,
D. - MACHNIKOWSKI, P. — JANSSEN, A. — SCHULZE, R.: ibid., 48.

42 FAIRGRIEVE, D. — HOWELLS, G. — MOGELVANG-HANSEN, P. — STRAETMANS, G. — VERHOEVEN,
D. - MACHNIKOWSKI, P. — JANSSEN, A. — SCHULZE, R.: ibid., 48.

142



Studia Tutisprudentiae Doctorandorum Miskolciensium
Tomus 25.
2023/1.

that in the absence of an explicit definition, concepts must be interpreted following
the purpose and objective pursued by the Directive.*?

Considering the interpretation of information, the KRONE case is worth
mentioning. The case was the subject of a preliminary ruling by the Court of Justice
of the European Union. In the KRONE case, the injured party read an article in a
newspaper — called Kronen-Zeitung — about the beneficial effects of grated
horseradish. The article was written by an expert in herbal medicine, which
‘promised’ relief for rheumatism. According to this, freshly grated horseradish can
effectively reduce rheumatic pain. According to the article, the affected area should
be rubbed with lard or vegetable oil, and the grated horseradish should be pressed
onto the area, which can be left on for two to five hours. The injured party followed
the instructions, but the article was inaccurate on the length of the time — the article
used the term ‘hours’ instead of ‘minutes’ — and removed the substance after
approximately three hours, having suffered severe pain from a toxic contact
reaction. “The applicant in the main proceedings claimed that KRONE — Verlag should be
ordered to pay her compensation of EUR 4400 for the physical harm suffered and that that
publisher shonld be held liable for any current and future harmful consequences of the incident of
31 December 2016.”* Regarding the preliminary ruling, the assessment of
information is relevant to our study. According to the opinion of Advocate General
Gerard Hogan, “Tn my view, however, it is nonetheless perfectly clear from the langnage, context
and objectives of the Products 1iability Directive that the reference to a ‘product’ in that directive
is confined to a tangible object. That, in essence, is why the present claim cannot succeed, at least so
far as the Product 1iability Directive is concerned, precisely because it does not concern an injury
resulting from a physical defect contained in a product. This is also borne out by a consideration of
the objectives and context of the Product Liability Directive. The very first recital of that directive
makes it clear that this was a barmonisation measure »concerning the liability of the producer for
damage cansed by the defectiveness of his productsc...” %

It can be argued that software always takes physical form, as it has to run on a
server to function; therefore, a physical extension is necessaty to fulfil its purpose,
similar to electricity. Gerbard Wagner points out that in the 85/374/EEC Directive,
the classification of electricity as a product refers to the legislators’ concern about
movables, which are not tangible assets and can cause damage to consumers in the

B Case C-203/99. Henning Veedfald v Arbus  Amtskommune. https://eur-lex.curopa.cu/legal-
content/EN/TXT/PDF/?uri=CELEX:61999CJ0203 (Date of download: 27.06.2023.).

4 Case C-65/20, VI v KRONE — Verlag Gesellschaft mbH & Co KG. https://eur-lex.curopa.cu/legal-
content/ EN/TXT/HTML/?uri=CELEX:62020CJ0065 (Date of download: 27.06.2023.).

4 Case C-65/20, VI v KRONE — Vetlag Gesellschaft mbH & Co KG, (18).

4 Case C-65/20, VT v KRONE — Verlag Gesellschaft mbH & Co KG, Opinion of Advocate General G. Hogan.
https://eur-lex.curopa.cu/legal-content/ EN/TXT/HTML/?uri=CELEX:62020CC0065 ~ (Date  of
download: 27.06.2023.).
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same way as defective physical objects. The fact that software was not included in
the Directive is understandable, as technological developments were still in their
infancy when it was drafted. Businesses typically used computers and software,
which were less accessible to consumers. All in all, software should fall under the
scope of the Directive either by analogy or by the broader interpretation of the
notion of product.

This problem seems to be solved by the proposal for the Directive on liability
for defective products, which extends the concept of the product to digital
manufacturing files and software’; therefore, the revised Directive will cover Al
systems and partially solve liability issues. As the proposal for the Directive on
liability for defective products states, “where software is supplied in exchange for a price or
personal data is used other than exclusively for improving the security, compatibility or
interoperability of the software, and is therefore supplied in the course of a commercial activity, the
Directive should apply.”® The proposal clarifies that software is considered a product,
whether stored in the cloud or on a physical device. In contrast, software’s source
code is classified as information and, therefore, not included in the Directive.®
Additionally, the proposal includes the revised Product Liability Directive being
applied to related services™ as they are often integrated into products in a way that
is essential to their function and should be considered a fundamental part —
component> — of the product.

The revision of the 85/374/EEC Directive was necessary as its deficiencies
were highlighted in several working documents made by expert bodies and working
groups preparing to regulate AL The 2018 evaluation of the 85/374/ EEC Directive
concluded that the Directive is still an effective instrument for addressing liability
issues, but it needs to be revised as technological developments are stretching the
classical conceptual framework of the decades-old legislation. It was not entirely
clear how the concepts of the Directive — e.g. product — should be applied to
software, digital services, smart devices, or how to distinguish between products and
services often intertwined in emerging technologies. Concerning the latter, the

A7 “product means all movables, even if integrated into another movable or into an immovable. Product’ includes electricity,
digital manufacturing files and software” Proposal for the Directive on liability for defective products, Article
4, (1).

“digital manufacturing file means a digital version or a digital template of a movable” Proposal for the Directive on
liability for defective products, Article 4, (2).

48 Proposal for the Directive on liability for defective products, Recital (13).

4 Proposal for the Directive on liability for defective products, Recital (12).

50 “related service means a digital service that is integrated into, or inter-connected with, a product in such a way that its
absence would prevent the product from performing one or more of its functions” Proposal for the Directive on liability
for defective products, Article 4, (4).

U “component means any item, whether tangible or intangible, or any related service, that is integrated into, or inter-connected
with, a product by the manufacturer of that product or within that manufacturer’s control” Proposal for the Directive
on liability for defective products, Article 4, (3).
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evaluation also highlighted, among many other things, that the increasingly common
integration of services into products is blurring the line between the two. Although
product liability issues are well established in the Member States, the issue of liability
for damage caused by defects in intangible goods (e.g. software) or services is
unclear in 18 Member States, including Hungary.®? The 2019 report of the
independent expert group, called Tiability for Artificial Intelligence and other emerging
digital technologies’ also briefly summarised the deficiencies of the Product Liability
Directive in relation to Al systems, while seeking to address the problem in a
complex way by analysing other liability regimes, identifying their strengths and
weaknesses.” The White Paper in 2020 identified risks in several Al-related ateas,
including product liability. The document addressed the necessity of providing
equivalent protection for Al victims compared to other technologies and the
possibility of amending the Product Liability Directive and harmonising the national
rules. All these factors have been taken into account in the proposal for a directive
on liability for defective products.>*

4. Summary

The 21st century has witnessed unprecedented transformations in technology,
revolutionizing daily activities with the emergence of new software and programs.
As a result, legal systems have been challenged to keep up with the swift pace of
technological growth, as these systems contain many new and unknown features
constantly changing due to multiple updates. The European Union has recognized
these challenges presented by emerging technologies and is actively seeking
immediate and efficient solutions to address their regulatory concerns. As a result,
several proposals have been published in the previous years, the ‘Arsificial Intelligence

52 Commission Staff Working Document Evaluation of Council Directive 85/374/ EEC of 25 July 1985 on the
approximation of the laws, regulations and administrative provisions of the Member States concerning liability for defective
products Accompanying the document Report from the Commission to the Eurgpean Parliament, the Council and the
Eurgpean Economic and Social Committee on the Application of the Council Directive on the approximation of the laws,
regulations, and administrative provisions of the Member States concerning liability for defective products (85/ 374/ EEC).
SWD(2018) 157  final,  Brussels,  7.5.2018.,  50-51.  https://eur-lex.curopa.cu/legal-
content/EN/TXT/PDF/?uri=CELEX:52018SC0157 (Date of download: 27.06.2023.).

% EUROPEAN COMMISSION, DIRECTORATE-GENERAL FOR JUSTICE AND CONSUMERS: Lzability for
artificial  intelligence  and  other — emerging  digital  technologies.  Brussels:  Publications  Office, 2019,
https://op.curopa.cu/en/publication-detail /-/ publication/1c5¢30be-1197-11ea-8c1f-
01aa75ed71al/language-en (Date of download: 27.06.2023.).

S White Paper On Artificial Intelligence — A Eurgpean approach to excellence and trust. Brussels. 19.2.2020.
COM(2020) 65 final. https://eur-lex.curopa.cu/legal-
content/HU/TXT/PDF/?uri=CELEX:52020DC0065 (Date of download: 27.06.2023.).
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Aer’in 2021, the ‘Artificial Intelligence Liability Directive’ and the ‘Proposal for the Directive
on liability for defective products’ in 2022.

The Directive effectively expands its scope to Al systems by defining
commercially available and non-open source software, whether it is embedded or
cloud-based as a product. “The PLD proposal will ensure that when Al systems are defective
and cause physical harm, property damage or data loss it is possible to seef compensation from the
Al-system provider or from any mannfacturer that integrates an Al system into another product.”>
The “‘Proposal for the Directive on liability for defective products’ has resolved a long-standing
debate in legal literature about whether software should be classified as a product
or a service. This decision instils confidence and trust in users regarding new
technologies while also allowing ongoing technological development. Additionally,
it also provides predictability for law enforcers, users, and economic operators.
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Legal Framework and Mechanisms to Protect the Digital Economy

Abstract

This article aims to protect the electronic financial system of Electronic banks and electronic
operations are among the risks facing electronic payment operations, follow up on the latest
technical protection systems and protection against online fraud and money theft attacks, and
review regulatory legislation from regulatory authorities through the Central Bank of Jordan
and the European and international model in this field.

Keywords: Electronic Fraud, Digital Economy, Electronic Payment, Internet Crimes,
Electronic Banking.
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1. Introduction

Electronic payment operations have become in the minds of banks until they
occupy a good position in the competition among them, and despite the fact that
they are surrounded by many risks, this is called the risks of electronic payment
operations, and this is what will be addressed.

Electronic banking means virtual access to bank account information. One of
its main problems is the huge difference between a non-digital human connection,
which uses different identification mechanisms (name, password, handwritten
contract, etc.), and an electronic/digital connection that uses the authentication
methods mentioned in this paper!.Integration of risk management processes The
electronic payment aims to ensure and define an understanding of the nature of the
interrelationships between the various risks in the bank, as it is not possible to
evaluate the impact of certain risks in isolation from the rest of the other risks related
to the bank’s work, and the risk management process is comprehensive at the level
of the institution as a whole, which leads to the application of Integrated risk
management, in addition to the ability to understand the interrelationships between

*Mohammad Elayan Al Animat, PhD Candidate, Géza Marton” Doctoral School of Legal Studies,
University of Debrecen, Supervisor; Dr. habil. Bordas Péter PhD, assistant professor

2 Petr Hanack, KAMIL Malinka, JIRI Schafer, E-banking security - comparative study, In 42nd Annual
IEEE International Conference on Security Technology, Prague, Czech Republic, 2008., pp.326-330.
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different risks. Electronic payment operations and their attendant effects in a way
that negatively affects the operations of the bank. For example, in Sri Lanka, the
results of the completed study revealed that financial and security risks are taken
into greater consideration by e-commerce users than other risks such as perceived,
operational and financial risks?.

The Basel Committee on Banking Supervision indicated that banks should put
in place policies and procedures that allow them to manage these risks through their
assessment, monitoring and follow-up3The risk assessment should be carried out
by an independent body with sufficient authority and experience to assess risks, test
the effectiveness of risk management activities, and make the necessary
recommendations to ensure the effectiveness of the risk management framework*.
There must be plans reinforced with preventive measures against crises, to be
approved by the concerned officials, to ensure the bank's ability to withstand any
crisis or failure in the systems or communication devices, provided that these plans
are subject to periodic testing.

2. Data and Methodology of study used

The research depends on the descriptive analytical approach to verify the most
important risks facing electronic payment operations. These risks are analyzed and
taken advantage of to keep pace with modern protection methods related to the
topic of research, discuss the most important forms of financial fraud, and develop
the best recommendations for the use of protection methods and keeping pace with
high technological development.

And review the laws issued by the Central Bank of Jordan and the instructions
for cyber risks according to the Central Bank of Jordan and what is related to the
licensing of electronic banks and the regulations issued by The Basel Committee on
Banking Supervision (BCBS) in addition to the laws issued by the United Nations®
to protect against risks that threaten consumers in the field of cyber security and
electronic commerce.

2 Arthika Rajaratnam, “The Factors Influencing on Internet Banking Adoption in Trincomalee District,
SRI Lanka,” International Research Journal of Advanced Engineering and Science, Volume 4, Issue 1,
pp. 160-164, 2019.

3 The Basel Committee on Banking Supervision is the committee that was established and consisted of
the ten industrialized countries: Canada, Britain, France, Italy, the Netherlands, Sweden, the United States
of America, Switzerland, Japan, Luxembourg, at the end of 1974, under the supervision of the Bank for
International Settlements in the Swiss city of Basel, and from The most important goals of the stability
of the international banking system, especially after the exacerbation of the debt crisis for the poor
countties of the wotld.

4 Instructions for adapting to cyber risks issued by the Central Bank of Jordan on 6/2/2018.

5 UNCITRAL Model Law on Electronic Commerce NEW YORK.1996.11.
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3. The policy of the Jordanian government measures

Remittances outside the country are considered one of the most important risks
facing electronic banks, which may cause great harm to the economy inside the
country. Which he enjoys, but at the same time, he may be exposed to great risks,
whether at the level of maintaining that good money from the banks or the economy
of countries as a whole. Threats should not affect or limit the spread of electronic
payment operations. Rather, governments and legislative councils that ate
concerned with protecting the interests of customers and citizens, which may be
represented by the Ministry of Investment and the Central Bank, should take into
account these risks, and develop the necessary technology to prevent their
occurrence on an ongoing basis and binding on electronic financial companies. , by
reducing its incidence to the lowest possible degree. Jordan's policy was to protect
customers from the risks of electronic fraud through the application of general rules
to protect customers and citizens through the role of the Central Bank of Jordan in
regulating electronic payment methods for banks, the Jordanian government
encouraged citizens to go to electronic transactions and provided them with all
means of protection from electronic risks. It has worked to promote the e-
government program and electronic payment through the application (E-
Fawateercom®).

In fact, the Central Bank of Jordan has developed a legal regulation regulating
the work of electronic companies, electronic banks, traditional banks, electronic
payment companies, and electronic transfer companies. Electronic payment is up
and running. This definition legally applies to electronic banks, because it deals with
the same systems and manages them electronically, and these electronic companies
are not entitled to a license except after obtaining the approval of the Central Bank
and submitting an application for a license through which the Central Bank requires
its supervision and follow-up on the operations of the electronic bank’. The
researcher believes that subjecting traditional or electronic banks to the control of
the Central Bank secures the necessary protection for customers and cultivates a
kind of confidence towards modern electronic payment processes that are dealt with
behind screens. The Central Bank has taken over the protection of customers by
enacting instructions and regulations to compel electronic financial companies to
protect customers. The legislative framework of the Central Bank appears by issuing
the appropriate regulations, instructions, and circulars for the activities of payment
services and electronic money transfer in Jordan, defining the terms of dealing with
them, settling disputes that arise between its parties, in addition to the technical and

6 See: https:/ /bankofjordan.com/ar/digital-banking/ e-fawateercom.
7 View the application form for licensing payment companies and electronic money transfer in the
Hashemite Kingdom of Jordan, issued by the Central Bank of Jordan.Ammam.2015.17.
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technical procedures and requirements for electronic money. Payment tools and
directing those who engage in such activities to comply with them. Regulatory
framework: The regulatory framework in the Central Bank is to supervise all
electronic payment systems and monitor all activities of managers and operators of
electronic payment systems, participants in them and providers of electronic
payment services.

It is possible to count as an example one of the largest electronic banks in the
world in terms of definition and electronic payment methods provided through it
to most countries of the world and the legislative texts to protect the electronic
financial system and the licenses that had to be obtained from the Central Bank of
Lithuania to license a Revolut banks a financial technology company that provides
banking services in Europe and the world.

4. License conditions for providing banking operations in digital banks

The Jordanian legislator determined the licensing of digital banks in accordance with
article (31) of the Constitution and based on what was decided by the Council of
Ministers on 10/18/2017 the Central Bank of Jordan issued the electronic payment
and transfer system Law No. (111) of 2017 in accordance with Articles (21) and (22)
From the Electronic Transactions Law No. (15) of 2015 which deals with all matters
related to licensing electronic banks in Jordan, electronic banks are considered in
Jordan. The same material value that traditional banks pay in terms of fees upon
licensing and in accordance with the regulations issued by the Central Bank of
Jordan®. In order for a bank to obtain a license to provide electronic banking
services, it must first create a website for itself, after obtaining a set of licenses
through the following; Granting licenses is limited to banks registered with the
Central Bank alone, that the bank fulfill the regulatory controls related to the extent
of its commitment to the following: capital adequacy, principles of loan
classification, credit concentration and others.

The bank follows the principles of risk management when providing its services
via the electronic network, and the licensed bank disclosed on its own page that it
obtained a license by number and date, in addition to linking the bank’s website to
the central bank page. Businesses should have mechanisms in place to handle
complaints that provide consumers with a prompt, fair, transparent, inexpensive,
accessible, rapid and effective resolution of disputes without undue cost or burden.
Companies should consider subscribing to local and international standards related
to internal complaints handling, alternative dispute resolution services, customer

8 Article (31) of the Constitution and based on what was decided by the Council of Ministers on
10/18/2017 the Central Bank of Jordan issued the electronic payment and transfer system Law No. (111)
of 2017.
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satisfaction rules and providing all means of protection against cyber risks to these
processes’.

5. The Necessity of Creating a Regulatory Legal Legislation

When we research the extent to which the legal legislation covers the issues of the
risks of electronic payment methods. In fact, in Jordan there is the Cybercrime Law
of 2015 and it is the authorized legislation that addresses the risks that arise from
electronic operations in general, The electronic services provided by banks are
characterized by speed, flexibility and simplicity, and therefore this matter required
the existence of legal legislation that protects and cultivates confidence by customers
in these banks and solve any dilemma he needs, hence the need for the intervention
of central banks in the countries, in order to establish a legislative legal organization
that cultivates confidence in the customer and forces electronic banks to apply the
legal foundations regulated by the Central Bank to protect the interests of all
parties!®, and from For that, some international models of the extent of central bank
control over the legal regulation of banks will be studied:

The Jordanian Electronic Transactions Law requires these companies to obtain
a license From the Central Bank of Jordan, where Article (22) of it stipulates the
following!!; A- Without prejudice to any law, every payment and electronic money
transfer company must obtain License from the Central Bank of Jordan. B -
Payment and electronic funds transfer companies, in carrying out their activities, are
subject to the supervision of the Central Bank, the Jordanian and his knowledge. C-
For the purposes of this article, a payment and electronic transfer of funds company
means the company that practices Payment services, transfer, financial settlement,
electronic clearing, or issuance of payment tools and systems and its management
in accordance with the provisions of this law and the regulations and instructions
issued pursuant to it or the legislation other related matters.

In fact, we need an in-depth study, taking into account the Jordanian
Transactions Law of 2015 and UNCITRAL International Trade Law, and the
United Nations Guidelines for Consumer Protection, which are international
comparative laws, and I will mention some of them here:!> Consumer privacy and
data security. And the terms of the contract are clear, concise, easy to understand,
and unfair. Finally, clear and timely information enables consumers to easily contact
businesses.

? United nations Consumer Protection Guidelines United Nations, New York and Geneva, 2016, P 10.
10 Electronic Payment System No. (111) of 2017, issued by the Central Bank of Jordan.

11 Article No. 22 of the Jordanian Electronic Transactions Law No. 15 of 2015 issued in the official
newspaper

12 United nations Consumer Protection Guidelines United Nations, New York and Geneva, 2016.11.
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6. Legal Principles

At the legislative level, the legislator must realize the nature and requirements of the
information age, and that there is an urgent need for an integrated package of laws
that must be enacted to address all the effects of the difference in the electronic
environment in which it is located. Banks operate from their traditional
environment, where many existing laws appear to be invalid. Facing the vatious and
growing problems related to the use of computers in the banking field, through the
formation of a legal committee under the supervision of the Central Bank and
members of banks who provide electronic services in order to disclose their need
for some important matters. The legal foundations that serve the banking financial
work and work on its development in order to make amendments to the electronic
financial legislation that has become obsolete in proportion to the need of the
current time. General legal principles must be observed in protecting customers
from electronic risks. The responsibility for risks lies primarily with the board of
directors of each bank, which is responsible to the shareholders about the bank’s
business, which requires an understanding of the risks faced by the bank and
ensuring that it operates in an effective manner. Accordingly, the risk Policies are
set by the bank’s senior management, and the board of directors must review them.
The risk management policies must include defining or defining risks and methods
or managing and controlling the risks facing electronic payment operations because
the most important characteristics that encourage the adoption of electronic
banking services are convenience and ease of use!3, the general legal principles in
protecting customers from electronic risks issued by the Basel Committee must take
into account many tasks and duties. And the fraud cases decided by the European
Court of Justice on November 11, 2020, the Court of Justice of the European Union
(CJEU) held that the near-field communication (NFC) functionality of a bank card,
also known as contactless payment, in itself is a “payment instrument” as defined
in the EU Payment Services Directive 2015/2366 (PSD 2). The CJEU also clarified
the meaning of “anonymous use” under PSD 2 with regard to NFC functionality.
The court stated that a bank may not exclude its liability for unauthorized low-value
transactions in its general terms and conditions by simply claiming that blocking the
NEFC functionality would be technically impossible, but must prove impossibility in
light of the objective state of available technical knowledge when a customer reports
a lost or stolen bank card. Furthermore, the court ruled that if the user is a
consumer, general terms and conditions that provide for tacit consent to possible
future amendments to such terms and conditions must comply with the standard of

13 JIAQIN Yang and LI Cheng and XTA Luo. A comparative study on e-banking services between China
and USA. International Journal of Electronic Finance.2009.3(3), 235-252.
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review set out in Directive 93/13 on consumer rights protection, not with (PSD
2)14,

7. Conclusion

Through this study, the researcher can extract and suggest a set of relevant findings
and recommendations to generalize and consolidate the interest as follows; In fact,
according to my opinion, banks should prepare qualified banking human cadres to
work in the face of risks that threaten electronic payment operations, taking into
account accuracy and security to ensure proper use of the network to complete
electronic payment operations. Or tampering with accounts and balances in banks
that require updating information systems to keep pace with all technical
developments and continuously absorb them and keep pace with the technological
development to combat hackers in addition to combating computer viruses, which
is one of the most threats facing electronic dealing. Perhaps the most important
security tools in use today are firewalls and encryption

Its technological infrastructure is well-developed in order to be able to provide
electronic banking services events to its customers. Must banks to state in the
contracts they conclude with customers over the network that the geographical
scope is specified within the countries that are signatories to international electronic
trade agreements, in order to avoid conflict with countries that do not recognize
these agreements since the scope of the service listed on the network is all over the
world. Choosing a technical supplier, p provided has the technical expertise and
honorable career history.

Electronic banks must follow advanced and continuous methods of
technological prevention and protection to face expected natural disasters such as
humidity, heat, unexpected fires, floods, fluctuations and power outages, wars,
earthquakes, etc., in order to prevent computers from being exposed to them.
Damage and damage and to prevent the immediate impact of electronic banking
operations.At the legislative level, the legislator must realize the nature and
requirements of the information age, and that there is an urgent need for an
integrated package of laws that must be enacted to address all the effects of the
difference, as many of the current laws seem to be invalid, to face the various and
growing problems related to the banking field, by forming a legal committee under
the supervision of the Central Bank and members of banks who provide the
electronic service to disclose their need for some legal foundations that serve the
banking financial work and work on its development in order to make amendments
to the electronic financial legislation that has become obsolete, including It fits the

14 Article European Union: European Court of Justice Rules on Liability of Banks for Unauthorized
Low-Value Transactions Using Contactless Payment, Library of Congress, Vienna ,Austria,2020.11.
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needs of the time. Rather, electronic banks should play a role in preparing these laws
to reach sound legal results, given their important practical experience in this regard.
Finally, I hope that I have presented even a small part through this article in the
field of electronic payment risks, which will benefit researchers and specialists in the
field of electronic banking.
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consideration in any decisions made about a child’s future. Especially in the case of adoption,
which represents one of the most far-reaching and definitive decisions that could be made
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Adoption represents a special form of child care, which creates the same
relationship between the adoptive parent and the child as between parents and their
children!, also stipulated in the Article 9 of the Slovenian Family Code?. Adoption
represents the best alternative form of child care, as the child is fully integrated, de
facto and legally, into the adoptive family. According to the UN Convention on the
Rights of the Child3 a child must grow up in a family environment, in an atmosphere
of happiness, love, and understanding, for full and harmonious personality
development. However, this statement cannot in any way be interpreted in the
direction of a "right" or a requirement that every child should be guaranteed
adoption if their parents cannot care for them.

In accordance with the principle of gradualism, adoption should be the last
measure to be taken, initially using milder measures that do not separate the child

* Urska Kukovec, assistant, University of Maribor Faculty of Law, Department of Civil, International
Private and Comparative Law, ORCID: 0009-0004-9268-9235, Suzana Kralji¢, Ph.D., Full Professor,
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I KRALJIC, S. - KEZMAH, U. - CUJOVIC, M. - DAJCMAN, A.: Zakon o nepravdnem postopku —
ZNP-1 s komentatjem, Zalogha WD, 2022, 501.

?Druzinski zakonik, Uradni list RS, §t. 15/17, 21/18 - ZNOtg, 16/19 - ZNP-1, 22/19, 67/19 - ZMatR-
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3Convention on the rights of the Child, adopted by the General Assembly resolution 44/25 of the United
Nations on 20t November 1989.
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from the parents. Both UN Convention on the Rights of the Child and the
Constitution of the Republic of Slovenia* dictate that children who are not cared
for by their parents, who have no parents, or who are without adequate family care
enjoy special protection from the state.?

In accordance with the regulations in the international convention and the
Slovenian legislation, adoption is only carried out if the parents, despite all the help
and support to preserve the child's family environment, are unable to do so or are
no longer allowed to take care of their child. Only in the event that all milder
measutres do not lead to the desired circumstances that would allow the child to
remain in the family environment of the mother's family should adoption take place
as a measure of ultima ratio (principle of subsidiarity). Mere poverty, poor financial
condition, or illness of the parents should not form a bare basis for adopting a child.
In any case, the fundamental principle also in adoption is the principle of protecting
the child's interests. There is universal agreement that the child's best interests
should be a primary consideration in any decisions made about a child’s future. In
the case of adoption, which represents one of the most far-reaching and definitive
decisions that could be made about the futute of any child — the selection of their
parents — international law qualifies the best interests of the child as the paramount
consideration.

As according to the Constitution of the Republic of Slovenia children enjoy
special care and attention. Children enjoy human rights and fundamental freedoms
according to their age and maturity. Children shall be provided with special
protection against economic, social, physical, mental, or other exploitation and
abuse. Such protection is regulated by law. Children and minors who are not cared
for by their parents, who do not have parents, or who do not have adequate family
care enjoy special protection from the state. Their position is governed by law.

Adoption must be for the child's benefit, which cannot prevail over the interests
of the parents or adoptive parents. In adoption, a family must be found for the
child, not the child's family.”

#Ustava RS, Uradni list RS, §t. 33/911, 42/97 - UZS68, 66/00 - UZ80, 24/03 - UZ3a, 47, 68, 69/04 -
UZ50,69/04 - UZ43,69/04 - UZ14,68/06 - UZ121,140,143,47/13 - UZ90,97,99,47/13 -
UZ148, 75/16 - UZ70a, 92/21 - UZ62a.

SKRALJIC, S. - KEZMAH, U. - CUJOVIC, M. -DAJCMAN, A.: Zakon o nepravdnem postopku —
ZNP-1's komentarjem, Zalogha WD, 2022, 501-502.

SKRALJIC, S. - KEZMAH, U. - CUJOVIC, M. -DAJCMAN, A.: Zakon o nepravdnem postopku —
ZNP-1 s komentatjem, Zalogba WD, 2022, 502.

KRALJIC, S. - KEZMAH, U. - CUJOVIC, M. -DAJCMAN, A.: Zakon o nepravdnem postopku —
ZNP-1 s komentatjem, Zalogba WD, 2022, 502.
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As according to the Article 8 of the European Convention on Human
Rights®everyone has the right to respect for his private and family life, his home and
his correspondence. The second paragraph of this Article explicitly stipulates that
there shall be no interference by a public authority with the exercise of this right
except such as is in accordance with the law and is necessary in a democratic society
in the interests of national security, public safety or the economic well-being of the
country, for the prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedoms of others.

Today, the principle of the best interests of the child is a fundamental principle
of children's law - an area where law is intertwined with the child's life. It is covered
in Article 3 of the 1989 UN Convention on the Rights of the Child:

1. In all actions concerning children, whether undertaken by public or private

social welfare institutions, courts of law, administrative authorities or legislative

bodies, the best interests of the child shall be a primary consideration.

2. States Parties undertake to ensure the child such protection and care as is

necessary for his or her well-being, taking into account the rights and duties of

his or her parents, legal guardians, or other individuals legally responsible for
him or her, and, to this end, shall take all appropriate legislative and
administrative measures.

3. States Parties shall ensure that the institutions, services and facilities

responsible for the care or protection of children shall conform with the

standards established by competent authorities, particularly in the areas of safety,
health, in the number and suitability of their staff, as well as competent
supervision.

Concerning the stipulated article above we must take into consideration this
fundamental principle of the best interests of the child when deciding on the
adoption of children and this principle should be a primary consideration.

The concept of ‘the best interests of the child” was already contained in the
Geneva Declaration of the Rights of the Child of 1959° where Principle 2 stipulated
that in the laws adopted for the protection of the child, the best interests of the child
should be a primary consideration.

8The European Convention on Human Rights (ECHR; formally the Convention for the Protection of
Human Rights and Fundamental Freedoms) is an international convention to protect human
rights and political freedoms in Europe. Drafted in 1950 by the then newly formed Council of Europe,
the convention entered into force on 3 September 1953. All Council of Europe member states are party
to the Convention and new members are expected to ratify the convention at the eatliest opportunity.
?'The Declaration of the Rights of the Child, sometimes known as the Geneva Declaration of the Rights
of the Child, is an international document promoting child rights, drafted by Eglantyne Jebb and adopted
by the League of Nations in 1924, and adopted in an extended form by the United Nations in 1959.
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The UN Convention on the Rights of the Child was also followed by the Charter
of Fundamental Rights of the European Union (hereinafter: LEUTP), which
addresses the rights of children in Article 24.

It stipulates that children have the right to the necessary protection and care to
ensure their well-being and that all measures of public bodies or private institutions
concerning children must take into account the best interests of the child
(paragraphs 1 and 2 of Article 24 of the LEUTP).

Mention should also be made of the European Convention on the Exercise of
Children's Rights (hereinafter "ECHR"), which aims to promote their rights for the
benefit of children, to recognize their procedural rights and to enable them to
exercise those rights by themselves or through others. Authorities are informed and
allowed to take part in proceedings before the judicial authorities concerned (Article
2 (2) of the ECHR). A special reference to the best interests of the child is contained
in Article 6 of the ECHR: In proceedings affecting a child, the judicial authority,
before taking a decision, shall: a) consider whether it has sufficient information at
its disposal in order to take a decision in the best interests of the child and, where
necessary, it shall obtain further information, in particular from the holders of
parental responsibilities; b) in a case where the child is considered by internal law as
having sufficient understanding: — ensure that the child has received all relevant
information; — consult the child in person in appropriate cases, if necessary privately,
itself or through other persons or bodies, in a manner appropriate to his or her
understanding, unless this would be manifestly contrary to the best interests of the
child; — allow the child to express his or her views; c) give due weight to the views
expressed by the child.

Abrticle 7 of Slovenian Family Code (FC) 2017 states:

(1) Parents shall take care of the best interests of the child in all activities related to the child.
Children are bronght up with respect for their person, individuality and dignity.

(2) Parents have priority over all others in the care and responsibility for the benefit of the child.
(3) Parents work for the benefit of the child if; in particular, taking into account the child's
personality, age and developmental level and desires, they adequately meet bis material,
emotional and psychosocial needs by acting to indicate their care and responsibility towards the
child. appropriate educational leadership and encourage it in its development.

(4) State bodies, public service providers, holders of public anthority, local community bodies
and other natural and legal persons must take care of the best interests of the child in all
activities and procedures related to the child.

(5) The state shall provide conditions for the operation of non-governmental organizations and
professional institutions for the development of positive parenting. "'
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The principle of the best interests of the child thus represents a fundamental
starting point in all vertical relations or activities related to the child carried out by
state bodies (eg court, social work center, police,...). However, the best interests of
the child must also be a fundamental guide in horizontal relations, ie in the relations
between parents and children.

The notion of "child benefit", which must be the basic guideline in all matters
concerning the child (i.e. general authority), is not defined in our positive legislation.
It is a legal standard, the content of which must be sought in each case separately
(eg judiciary, education, health care, ...). The only starting point is that parents are
considered to be working for the benefit of the child if, in particular, taking into
account the child's personality, age and developmental level and desires, they
adequately meet his or her material, emotional and psychosocial needs.
responsibility to the child, and provide him with appropriate educational guidance
and encourage him in his development.

The performance of parental duties must therefore be in the best interests of
the child. However, parents work for the benefit of the child if they meet his
material, emotional and psychosocial needs by appropriate behavior.

The legal standard is individually adaptable and traceable to the needs of each
child. In order to be able to give the most optimal content to this legal standard in
any case, it is necessaty to take into account all the circumstances of the individual
case, as it is a value concept that is subjective in nature and is adapted to each user.
As a rule, the Slovenian court has a wide discretion in defining the content of this
legal standard, as in practice it can use a number of subjective and objective reasons
that have developed over the years in case law. However, it should not be
overlooked that the court must also follow the principle of proportionality, as the
exercise of parental care and the obligations and rights arising from it primarily
belong to the parents, who exercise them in accordance with the principle of
autonomy. Parents therefore have priority over all others in the exercise of parental
care. The basic premise is that parents act in the best interests of the child.

Anyone who disagrees (either a natural person (eg a second patent) or a legal
person (eg a public authority)) must challenge this legal presumption and prove it
to the contrary with an appropriate standard of proof.

Interventions in parental care (eg restriction or deprivation) must be
proportionate and in accordance with the principle of the most lenient measure.
There are two limitations to consider when choosing a measure to protect the best
interests of the child:
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a) a measure should be issuedthat will limit the parents as little as possible
in the exercise of parental care, provided that it provides sufficient
protection for the best interests of the child;

b) above all, a measure should be imposed by which the child is not taken
away from the parents, if this measure can sufficiently protect the interests
of the child (Article 156 of the Family Code).

As we have assessed the international and Slovenian regulations for protecting
the best interests of the child, we can follow with the assessment of the regulations
assuring the best interest of the child is also a primarily consideration in adoption
proceedings.

The Convention on Protection Of Children And Co-Operation In Respect Of
Intercountry Adoption (Concluded 29 May 1993)!0 determines in Article 4 the
requirements for intercountry adoptionwhich shall take place only if the competent
authorities of the State of origin — a) have established that the child is adoptable; b)
have determined, after possibilities for placement of the child within the State of
origin have been given due consideration, that an intercountry adoption is in the
child's best interests; ¢) have ensured that (1) the persons, institutions and
authorities whose consent is necessary for adoption, have been counselled as may
be necessary and duly informed of the effects of their consent, in particular whether
or not an adoption will result in the termination of the legal relationship between
the child and his or her family of origin, (2) such persons, institutions and authorities
have given their consent freely, in the required legal form, and expressed or
evidenced in writing, (3) the consents have not been induced by payment or
compensation of any kind and have not been withdrawn, and (4) the consent of the
mother, where required, has been given only after the birth of the child; and d) have
ensured, having regard to the age and degree of maturity of the child, that (1) he or
she has been counselled and duly informed of the effects of the adoption and of his
or her consent to the adoption, where such consent is required, (2) consideration
has been given to the child's wishes and opinions, (3) the child's consent to the
adoption, where such consent is required, has been given freely, in the required legal

10 The Adoption Convention was developed to respond to the serious and complex human and legal
problems in intercountry adoption. It gives effect to Article 21 of the United Nations Convention on the
Rights of the Child (UNCRC) by adding substantive safeguards and procedutes to the broad principles
and norms laid down in the UNCRC. These substantive safeguards are aimed at ensuring that
intercountry adoptions take place in the best interests of the child and with respect for the child’s
fundamental rights. The safeguards established by the Convention are only minimum standards, and
Contracting Patties are therefore encouraged to improve these standards (The Hague Convention).
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form, and expressed or evidenced in writing, and (4) such consent has not been
induced by payment or compensation of any kind.

From the determination of the intercountry adoption as according to this article
of the Hague Convention we can view the importance of the child's wishes and
opinions that has to be considered when deciding on the adoption of the child and
the importance of the previously mentioned rule, that in the adoption proceedings
a family must be found for the child, not the child's family.

The best possibility to overview whether in the specific case the child s best interests
according to the regulations on the international level were considered is to put into
consideration the decisions of the European Court of Human Rights.

In the Case of Pini and others v. Romania'' the European Court on Human
Rights was dealing with the question whether the Article 8 of The European
Convention of Human Rights was infringed and dealing with the question whether
the adoption of two girls Florentina and Mariana was in the best interests of the two
children, who were adopted at a late stage (perhaps too late), and have never met
their adoptive parents (have consequently barely formed any ties with their adoptive
patents), whether it is in the best interests of the children to remain in the
educational centre where they have lived for many years rather than to undergo a
complete change of lifestyle, environment, language and culture.!? It was founded
that in this case the authorities” lack of cooperation in allowing the applicants to
develop ties with the children, two young girls were required to move to a foreign
country to join adoptive families whom they barely knew. Consequently, there were
indeed exceptional measures justifying the non-enforcement of the adoption orders
in respect of Florentina and Mariana. It was considered that no family life within
the meaning of Article 8 of the Convention ever existed between the applicants and
their adopted children.!?

In the Hague Convention on Protection of Children and Cooperation in respect
of Intercountry Adoption, such protection is afforded, for example, by the
obligation on States to give due consideration to the possibilities for placing the
child within the State of origin (Article 4 (b)) and to ensure, having regard to the age
and degree of maturity of the child, that he or she has been counselled and duly
informed of the effects of the adoption and that consideration has been given to
the child’s wishes and opinions (Article 4 (d)).

1 Applications nos. 78028/01 and 78030/01, dated on 22 June 2004.

12As according to the Concurring opinion of Judge Costa, p. 44 of the Judgement in the Case Pini and
others v. Romania.

13Dissenting Opinion of Judge Thomassen Joined by Judge Jungwiert, p. 50 of the Judgement in the Case
Pini and others v. Romania.
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Article 6 of the European Convention on human rights cannot justify the
execution of a judicial decision whose application infringes the fundamental rights
of others. In the present case the execution of the decisions in question would have
forced the children to leave their country against their will to live with parents whom
they had never met.'* In this dissenting opinion thejudgesdo not believe that the
Romanian authorities should have enforced such decisions. In their view if they did
so, they would have constituted an act of State raising serious problems as to the
respect due for the children’s rights under Article 8. For that reason, they consider
that there was no violation of Article 6.

In the Slovenian legislation, the competence in the adoption procedure was
transferred from the Social Work Centers to the courts with the Slovenian Family
Code of 2017. Despite this, the Social Work Centers still play a key role in the field
of adoptions, as they check the conditions on the part of the child who is to be
adopted (passive adoptive capacity), as well as the conditions that must be met by a
person who wants to become an adopter (active adoptive capacity).!> The role of
Social Work Centers is thus focused on checking the conditions and also the child's
benefits. Social Work Centers no longer have decision-making powers, as adoption
is now decided by the court in an informal procedure according to the Non —
procedure Act!®.

The conditions for adopting a child are defined in Article 218 of the Slovenian
Family Code. Only a child may be put up for adoption;

If the parents consented to the adoption before the social work center or the
coutt after the child's birth. For a child who has not yet reached 8 weeks of age,
consent must be confirmed after eight weeks of age. Otherwise, the consent has no
legal effect. However, the consent of the parent who has been deprived of parental
care of is permanently incapable of expressing his will is not required. (Paragraph 1
of Article 218 of the FC).

A parent divested of parental rights is not afforded a role of any kind in the
adoption proceedings. The UN Convention on the Rights of the Child of 20
November 1989, in so far as relevant, reads as follows in the Article 9: States Parties
shall ensure that a child shall not be separated from his or her parents against their
will, except when competent authorities subject to judicial review determine, in

HKRALJIC, S. - KEZMAH, U. - CUJOVIC, M. -DAJCMAN, A.: Zakon o nepravdnem postopku —
ZNP-1 s komentatjem, Zalogba WD, 2022, 52.

SKRALJIC, S. - KEZMAH, U. - CUJOVIC, M. -DAJCMAN, A.: Zakon o nepravdnem postopku —
ZNP-1 s komentatjem, Zalogba WD, 2022, 502.

16Zakon o nepravdnem postopku — ZNP-1, Uradni list RS, §t. 16/19.
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accordance with applicable law and procedures, #hat such separation is necessary for the
best interests of the child. Such determination may be necessary in a particular case such
as one involving abuse or neglect of the child by the parents, or one where the
parents are living separately, and a decision must be made as to the child’s place of
residence.In any proceedings pursuant to paragraph 1 of the present article, all
interested patties shall be given an opportunity to participate in the proceedings and
make their views known.

In Article 21 of the UN Convention States Parties that recognize and/or permit
the system of adoption shall ensure that the best interests of the child shall be the
paramount consideration and they shall: (a) Ensure that the adoption of a child is
authorized only by competent authorities who determine, in accordance with
applicable law and procedures and on the basis of all pertinent and reliable
information, that the adoption is permissible in view of the child’s status concerning
parents, relatives and legal guardians and that, if required, the persons concerned
have given their informed consent to the adoption on the basis of such counselling
as may be necessary.

The question in the Case of A.K. and L. v. Croatia of The European Court of
Human Rights was, whether the applicants and her son’s right to respect for family
life had been infringed in that she could not effectively participate in the proceedings
concerning her parental rights, and that her son was put up for adoption without
her knowledge, consent, or participation in the adoption proceedings. She relied on
Atrticle 8 of the UN Convention.!”

The question in the present case was whether Article 8 of the UN Convention
was applicable to the present case, arguing that the relationship between the first
applicant and her son had deteriorated to such an extent that it no longer
represented a family life and that their blood relation alone was not enough to
maintain it.'"® They stressed that the child had been placed in a foster family from its
birth, that the first applicant had ceased to care for the child, and that the child had
been adopted by third persons.!?

7Application no. 37956/11, dated on 8% January 2013.

18 Judgement in the Case of A.K. and L. v. Croatia, p. 12.

BKRALJIC, S. - KEZMAH, U. - CUJOVIC, M. -DAJCMAN, A.: Zakon o nepravdnem postopku —
ZNP-1 s komentarjem, Zalogha WD, 2022, 12.
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The first applicant replied that even though she had been divested of her
parental rights, she nevertheless had the right to bring complaints on behalf of her
biological child in order to protect his interests.?’

As regards the compliance with the six-month rule to file an application, the first
applicant replied that she could not understand the meaning of the proceedings for
divesting her of her parental rights and the effect of that decision and that only by
chance had she been made aware of the true meaning of the decisions adopted. She
had then applied for legal aid and used all the legal paths that had still been at her
disposal, such as a request that her parental rights in respect of her son be restored.
Although the child was placed in a foster family soon after his birth, it would appear
that the first applicant continued to visit her son.?! The Coutt has already held that
family ties exist between a child and its biological parent with whom the child has
never lived. In the Court’s view there existed a bond between the first applicant and
her son from the moment of the child’s birth which bond amounted to a “family
life”. Therefore, Article 8 is applicable in the present case.

The relevant considerations to be weighed by a local authority in reaching
decisions on children in its care must perforce include the views and interests of the
natural parents.

In the procedures applicable to the determination of issues relating to family life
parents normally have a right to be heard and to be fully informed, although
restrictions on these rights could, in certain circumstances, find justification under
Article 8 paragraph 2 of the European Convention on Human Rights.

As in the present Case of A.K. and L. v. Croatia the European Court of Human
Rights established that the child of a mother diagnosed with a mild mental disability
was given up for adoption without her knowledge, consent, and participation in the
adoption process and that there was a violation of Article 8 of the European
Convention on Human Rights.

In the Article 218 of the Slovenian Family Code there are stated conditions
according to which a child can be put up for adoption:

- A child may only be put up for adoption if the parents have consented to
the adoption before the Social Work Center or the court after the child's

2 KRALJIC, S. - KEZMAH, U. - CUJOVIC, M. -DAJCMAN, A.: Zakon o nepravdnem postopku —
ZNP-1 s komentatjem, Zalogba WD, 2022, 12.
20 KRALJIC, S. - KEZMAH, U. - CUJOVIC, M. -DAJCMAN, A.: Zakon o nepravdnem postopku —
ZNP-1 s komentatjem, Zalogba WD, 2022, 14.
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birth. For a child who has not yet reached the age of eight weeks, the
consent must be confirmed after the child is eight weeks old, otherwise
the consent has no legal effect. The consent of the parent who has been
deprived of parental care or who is permanently incapable of expressing
his will is not required;

- The consent is not required for those children whose parents are
unknown;

- Further on if the residence of the parents has not been known for a
year(Paragraph 2 of Article 218 of the FC);

- And for the child who has no living parents (Paragraph 4 of Article 218 of
the FC).

Before the court decides on the adoption of a child in an informal procedure, it can
decide that the child spends a certain time in the family of the prospective adopter.
(Paragraph 1 of Article 227 of the FC). This is to ensure that the best adopter will
be found for each child. At the same time, it is possible for both the child and the
prospective adopter to get used to each other or for the child and the prospective
adopter to get used to the new situation. It is a kind of transitional period because
during this time, the parents no longer exercise parental care, and on the other hand,
even the future adoptive parent does not exercise it yet. However, the court will not
decide on such placement if it is a unilateral adoption by the spouse or common-
law partner of the child's parent since in this case, there is already a community of
life between the child and the adoptive parent, and they have already gotten used to
cach other.

If the court finds that the conditions for adoption prescribed in the FC are met,
and in particular, that the adoption is in the best interest of the child, it issues a
decision on adoption. If the court finds in an informal procedure that the conditions
for adoption are not met or that the adoption would not be in the child's interest, it
will reject the adoption proposal (paragraph 2 of Article 229 of the FC).??

The Slovenian Parliament has severely limited the acquisition of data that would
enable a child to realize his right to know his origin or to know his biological parents.
With this arrangement, Slovenia is even among the strictest countries, as it
conditions this child's right on the consent of the biological parents.?? If the
biological parents refuse this right, the data about the biological parents will not be
disclosed. This prevents the child, above all, from his psychological interest in

2KRALJIC, S. - KEZMAH, U. - CUJOVIC, M. -DAJCMAN, A.: Zakon o nepravdnem postopku —
ZNP-1 s komentatjem, Zalogha WD, 2022, 504.
2 KRALJIC, S. - KEZMAH, U. - CUJOVIC, M. -DAJCMAN, A.: Zakon o nepravdnem postopku —
ZNP-1 s komentarjem, Zalogha WD, 2022, 506.
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finding out who his parents are. An individual has a need for an identity, which he
can realize if he knows his origins. Apart from the psychological interest, it can also
have a medical interest, which is realized through paragraph 3 of Article 222 of the
FC and a material interest (for example, inheritance), which must in no way play a
primary role in establishing the identity of the biological parents. An exception to
the regulation according to paragraph 2 of Article 222 of the FC is the acquisition
of data on health status.?* The adopted person or his legal representative can request
from the center for social work information about the health status of the biological
parents to the extent and under the conditions stipulated by law.

In the following Case of Godelli v. Italy?> the applicant complained of her
inability to obtain non-identifying information about her birth family. She
maintained that she had suffered severe damage as a result of not knowing her
personal history.?¢ She stated that she had been denied access to non-identifying
information about her birth mother and family that would have enabled her to trace
some of her roots while ensuring the protection of third-party interests. She also
complained that, in weighing the two competing interests, the legislature had given
preference to the mother’s interests alone without there being any possibility for the
applicant to request, as in French law, a waiver of confidentiality of the mothet’s
identity subject to the latter’s agreement. She also submitted that she had been the
subject of a simple adoption order, which had not created an effective family
relationship?”. She relied on Article 8 of the European Convention on Human
Rights, which provides:

“1. Everyone has the right to respect for bis private and family life, his home and bis
correspondence.

2. There shall be no interference by a public authority with the exercise of this right except
such as is in accordance with the law and is necessary in a democratic society in the interests
of national security, public safety or the economic well-being of the country, for the prevention
of disorder or crime, for the protection of health or morals, or for the protection of the rights
and freedoms of others.”

The Court must examine whether a fair balance has been struck in the present
case between the competing interests: on the one hand, the applicant’s right to have
access to information about her origins and, on the other, the mother’s right to

HKRALJIC, S. - KEZMAH, U. - CUJOVIC, M. -DAJCMAN, A.: Zakon o nepravdnem postopku —
ZNP-1 s komentatjem, Zalogha WD, 2022, 506-507.

2 Application no. 33783/09, dated on 25 September 2012.

26 Judgement in the Case of Godelli v. Italy, p. 6.
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remain anonymous.?® In the present case the Court observes that, unlike the
situation in the case of Odi¢vre mentioned further on, the applicant did not have
access to any information about her mother and birth family that would allow her
to trace some of her roots, while ensuring the protection of third-party interests.
The applicant’s request for information about her origins was totally and definitively
refused, without any balancing of the competing interests or prospect of a remedy.
In the present case the Court notes that where the birth mother has decided to
remain anonymous, Italian law does not allow a child who was not formally
recognised at birth and was subsequently adopted to request either access to non-
identifying information concerning his or her origins or the disclosure of the
mother’s identity. Accordingly, the Court considers that the Italian authorities failed
to strike a balance and achieve proportionality between the interests at stake and
thus overstepped the margin of appreciation which it must be afforded.?

There has therefore been a violation of Article 8 of the European Convention
on Human Rights.

In order for the child's right to be informed or to know the origin, three
prerequisites must be fulfilled cumulatively: the child must be at least 15 years old
(objective prerequisite), and the child must be able to understand the meaning and
consequences of the given consent (subjective prerequisite), and the consent of the
biological parents. A complete denial of the possibility of access to biological
patents would be contrary to Articles 7 and 8 of the UN Convention on the Rights
of the Child. Pursuant to paragraph 1 of Article 7 of the UN Convention on the
Rights of the Child, it is determined that the child "has the right to know his parents
as much as possible."? Problems can arise if the biological parents are unable to
give consent (lack of ability to express their will - business incapacity) and in case of
disagreement regarding providing consent between the biological parents.

In the Republic of Slovenia, we could follow the example of other countries
and perhaps shift the balance in the legislation to the side of the child, thereby
ensuring respect for the child's right to know his biological parents, which is in the
sense of protecting the child's best interests, especially for reasons of health and
circumstances related to regarding him.

BKRALJIC, 8. - KEZMAH, U. - CUJOVIC, M. -DAJCMAN, A.: Zakon o nepravdnem postopku —
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In ZNP-1, Article 5 stipulates that the court must give the opportunity to make a
statement about the statements of other participants in the procedure, which means
that the participants in the adoption procedure must also be given the right to make
a statement. The court may also decide, without giving the participant the
opportunity to make a statement, if the law so stipulates or if it judges that this
would endanger other constitutional rights of a person whose rights and legal
interests the court is obliged to protect ex officio. Since adoption is a special form
of child protection, the court must protect the rights and legal interests of the child.
Concealing personal information about the prospective adoptive parent in the
adoption proposal is pointless or redundant, as the biological parents already get to
know them beforehand. In accordance with the provisions of the FC, only after the
decision on adoption becomes final the adopted person does not have the right to
learn about the personal data of his biological parents, which are kept in the birth
register and other records of personal data. Even the biological parents who put the
child up for adoption do not have the right to access the child's personal data after
the decision on adoption has become final.?!

The European Convention on the Adoption of Children® in Article 22
mentions the access and disclosure of information, as the state countries accept the
provisions that may be made to enable an adoption to be completed without
disclosing the identity of the adopter to the child’s family of origin.

The adopted child shall have access to information held by the competent
authorities concerning his or her origins. Where his or her parents of origin have a
legal right not to disclose their identity, it shall remain open to the competent
authority, to the extent permitted by law, to determine whether to override that right
and disclose identifying information, having regard to the circumstances and to the
respective rights of the child and his or her parents of origin. Appropriate guidance
may be given to an adopted child not having reached the age of majority.

The adopter and the adopted child shall be able to obtain a document which
contains extracts from the public records attesting the date and place of birth of the
adopted child, but not expressly revealing the fact of adoption or the identity of his
ot her parents of origin. States Parties may choose not to apply this provision to the
other forms of adoption mentioned in Article 11, paragraph 4, of this Convention.
Having regard to a person’s right to know about his or her identity and origin,
relevant information regarding an adoption shall be collected and retained for at
least 50 years after the adoption becomes final.

SIKRALJIC, S. - KEZMAH, U. - CUJOVIC, M. -DAJCMAN, A.: Zakon o nepravdnem postopku —
ZNP-1 s komentatjem, Zalogba WD, 2022, 510.
32 Revised, Strasbourg, 27" November 2008.
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Public records shall be kept and, in any event, their contents reproduced in such
a way as to prevent persons who do not have a legitimate interest from learning
whether a person was adopted or not, and if this information is disclosed, the
identity of his or her parents of origin.

The right of an adopted child to know his origin is not an absolute right
according to the European Convention on the adoption of children, as a balance
must be struck between the right of the child to know his origin and the right of the
child's biological parents to remain anonymous.

In the Case of the European Court of Human Rights Case of Odievre V.
France® the applicant said that she defended the rights of the child. In France it
was possible to act as if the mother did not exist, whereas in most countries in the
world birth automatically created parental ties between the mother and the child she
had brought into the wotld. By a legal fiction and because she had expressly sought
confidentality, the applicant's mother was deemed never to have given birth. The
applicant described how difficult it was for her to live without knowing her original
identity and complained not only of the arbitrary interference in her life as an
ordinary citizen caused by the system used to preserve confidentiality, but also of
culpable failure on the part of the domestic authorities through their refusal to
disclose the requested information even though it was available in the file.3*

While recognising the child's fundamental right to receive information about its
biological origins and ascendants under Article 8 of the UN Convention, the State
authorities may, in accordance with Article 8 paragraph 2, nevertheless implement
measures that are designed to protect the rights of others and the general interest.
It is clearly in the general interest for appropriate measures to be taken to improve
the situation of mothers in distress and to protect children's lives by reducing so far
as possible the number of abortions, whether legal or illegal. That, to my mind, is
an overtiding consideration that may prevail over a child's right to know its origins.3>
Persons who seck disclosure at any price, even against the express will of their
natural mother, must ask themselves whether they would have been born had it not
been for the right to give birth anonymously. That concern serves and may
legitimately serve as the basis for the State's decision to introduce and uphold such
a system.

Here, the Court distinguishes between two relevant stages: the first stage is
represented by the prenatal period, delivery and the time immediately after the child
is born; the second stage is the time after the child has been born safely. At the
second stage the interests of both the child and its mother fall under Article 8 of the

B Application no. 42326/98, dated on 13% February 2003.
3 Judgement in the Case of Odiévre V. France, p. 19.
3 As stated in this case p. 33.
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UN Convention. At the prenatal stage, at the time of delivery and immediately
afterwards both the mother and the child/the unborn child have rights under
Articles 2 and 3 of the UN Convention also. With reference to the latter there is no
need in this context to decide whether a child in utero is separately protected under
Atticle 2 of the Convention or through its mother, the old maxim “infans conceptus
pro nato habetur quoties de commodis ejus agitur” is respected either way.

The Court moreover, recognises that the right to life is superior to any other
right — all other rights are about giving quality to that very life. The question in the
certain case is whether to protect life and give birth anonymously or to protect a
child’s right to know the identity of her mother, when at the time of the procedure,
the child was already an adult.

The ideal situation is and will remain that even a woman who is pregnant under
difficult circumstances — which characterises the situation at issue in the present and
similar cases where women today have opted for anonymity when giving birth —
should be able to give birth under circumstances that ensure her and her baby's
safety and make it possible for the child to know the mother's identity, even if it is
immediately adopted by a new family. When, however, a woman for whatever
reason finds that this is not an option in her case — which it may be difficult for
anyone else fully to appreciate — human rights should nonetheless militate in favour
of her being able to give birth under circumstances that ensure her and her baby's
safety, even if she insists on remaining anonymous vis-a-vis the child. It would be
plainly inhumane to invoke human rights to force a woman in this situation to
choose between abortion or a clandestine birth; the latter always holds a potential
of jeopardising the mothet's and/or the child's health and, if worst comes to worst,
could be life threatening and/or result in the child being stillborn.

The right of an adopted child to know his origin is not an absolute right
according to the European Convention on the Adoption of Children, as a balance
must be struck between the right of the child to know his origin and the right of the
child's biological parents to remain anonymous, as in the above case.

The right of a child to know his own origin is regulated differently in the
legislation of European countries; some legislation, e.g., Bosnia and Herzegovina
and Croatia, even order adoptive parents to inform the child that they are adopted.
In the procedure for the adoption of a child, the court must check whether the
conditions are met by the person or persons who wish to adopt the child, i.e., the
prospective adopter and also the future adoptee, i.e., the child who is to be adopted.

3Concutring Opinion of Judge Greve in the Case of Odi¢vre V. France, p. 39.
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In particular, the court must check whether the adoption is in the best interest of
the child (paragraph 1 of Article 229 of the FC).%7

The principle of the best interests of the child is not designed as a kind of super-
right and cannot be used to override other rights — for example, when deciding
whether a child should be considered adoptable or not. While decisions to withdraw
parental care, which could open the door to adoptive parents, must be clearly based
on the best interests of the child, the adoptability decision-making process itself
depends on a number of specific and clear rights-based criteria that cannot be
altered by other considerations. The criterion of the greatest benefit is the basis for
defining the most appropriate outcome for an individual child who is actually
"adoptable," and its interpretation must be in accordance with all other rights from
the UN Convention and other relevant instruments. This determination process
involves the assessment of a number of factors that have nothing to do with the
alleged "better position of the child elsewhere."38
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VAMOSI VIVIEN CINTIA *

A pénzmosis biincselekmény szabilyozisinak fejlédése

Absztrakt

A pénzmosas az egyike a tiz legveszélyesebb vagyon ellen elkévethet6 blncselekménynek,
melynek fontossagat jelzi, hogy Biinteté Torvénykonyviink 6nallé fejezetben szabalyoz. A
legtébb binézs e bincselekménnyel probalja elfedni az alapblncselekményt, illetve az abbol
szarmazé hasznot.E blncselekményt késén kezdték el szabdlyozni, az els6 vonatkozo
jogszabaly Amerikaban sziletett meg 1986-ban. Hamarosan Eurdpa is felismerte a
bincselekmény elleni fellépés fontossagat. Eleinte kiilonb6z6 egyezményekben hataroztik
meg a cselekmény jellemz6it és szankcioit, késébb pedig az Eurdpai Unié iranyelvi szinten
kezdte el szabdlyozni a blincselekményt. E szabdlyozasi folyamat mind a mai napig tart, hogy
minél hatékonyabban vehessék fel a kiizdelmet a pénzmosas blincselekménnyel szemben.

Kulcsszavak: biintetSjog, pénzmosis, Eurdpai Unid, irdnyelvek, orgazdasag

Abstract:

Money laundering is one of the ten most dangerous crimes against property, the importance
of which is reflected in the fact that our Criminal Code has a separate chapter on the subject.
Most criminals use this offence to cover up the underlying offence and the profits derived
from it. This crime has been a latecomer to regulation, with the first legislation in this area
being passed in America in 1986. Hurope soon recognised the importance of this
phenomenon and started to regulate it. At first, the characteristics and penalties were defined
in various individual acts, and later the European Union began to regulate the offence at
directive level. This regulatory process continues to this day in order to combat the crime of
money laundering as effectively as possible.

Keywords: criminal law, money laundering, European Union, directives, dealing in stolen
good

https://doi.org/10.46942/SIDM.2023.1.177-192

1. Introductory thoughts

The crime of money laundering has grown in importance over the last decades. A
large number of criminals use this act to try to hide from the authorities the assets
they have obtained from other criminal activities. There are an increasing number

* Vivien Cintia Vamosi, first year PhD law student at the Faculty of Law, University of Miskolc. E-
mail: viviencintia@gmail.com. Consultant: Dr. Judit Jacs6 Full professor, Dr. Bence Udvarhelyi
Assistant Professor
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of ways to do this, although concealment through banking systems is still the most
common method. However, the offenders are increasingly turning their attention
to cryptocurrencies because of their untraceability. The money laundered through
the banking system is usually used to fund future crimes, further aiding the criminals.
Another major problem is that the origin of the laundered money is almost
impossible to trace, making it more difficult to detect the underlying crimes.

Under international rules, each state must designate a central body to receive
and investigate suspicious activity reports according to a strict protocol. The results
of the operational analysis are forwarded to the competent authorities. These
competent bodies are the Financial Intelligence Units (FIUs). In Hungary, this task
is carried out by the Anti-Money Laundering and Counter-Terrorist Financing
Bureau (FIU), which is part of the Central Administration of the National Tax and
Customs Administration. !

The Hungarian Anti-Money Laundering Bureau conducts analytical and
evaluative activities to combat, prevent, detect and investigate criminal offences.
This activity includes operational and strategic analysis. Operational analysis is
triggered when the service provider makes a notification under its obligation or
when the supervisory body becomes aware of the data, facts or circumstances on
which the notification is based. Strategic analysis means the examination of the
processes related to money laundering and terrorist financing.?

2. The evolution of regulation

2.1. The period 1986-2005

The regulation of the fight against the crime of money laundering now plays an
important role in almost all countries, appearing in their criminal codes. It is a
relatively new crime, the criminalisation of which has evolved in line with the fight
against organised crime.> The first regulations appeared in the United States of
America, where the first Anti-Money Laundering Act was adopted in 1986. By
enacting federal legislation to criminalise the laundering of illicit proceeds, Congress
was responding to the growth and prevalence of money laundering.* Soon the
danger of the crime was recognised worldwide, and the fight soon spread to Europe.

I'SIMONKA G.: A pénzmosas elleni intézményrendszer a Pénzmosas Elleni Informacios Iroda
s7ems7ogebol Knmmologm Koézlemények 72 69-82.

clemzo-ertekelo-tevekenyseg (download time
2023. 02 05 )

3]ACS()_] UDVARHELYI B.: A pénzmosis elleni fellépés aktualis tendenciai az Eurépai Unidban.
Ugyészségi Szemle 2017=01. I1. évfolyam 1. szam 6-31. o

4 GURULE, J. The Money Laundering Control Act of 1986: Creating a new federal offense or Merely
affordingfederal prosecutors an alternaﬁve means of punishing specified unlawful activity? 32 Am.
Crim. L. Rev. 823 (1994-1995)

178



Studia Turisprudentiae Doctorandorum Miskolciensium
Tomus 25.
2023/1.

Initially, the main aim of criminalising money laundering was to drain the financial
base of drug trafficking and organised crime. The crime soon became a focus of
attention for the European Communities and then the European Union. At that
time, it was a general defence against organised crime and was considered a serious
cross-border crime. The result of the European Union's policy, the four freedoms,
threatened to make it easier for criminals to legalise their income. To be effective in
combating the crime, the European Union had to set up an anti-money laundering
policy. This policy was based on two main pillars: criminal and non-criminal law
instruments. The criminal law instruments were the EU's Pillar IIT instruments,
while the non-criminal law instruments were the anti-money laundering directives.
These directives were (and still are) used to prevent the use of the financial sector
for money laundering.’

In Europe, the Vienna Convention of 1988 was the first international document
to mention money laundering as a criminal offence in the context of drug
trafficking. Hungary joined the convention ten years later, and promulgated it with
Act L of 1998. Another important international document is the Council of Europe
Convention on Laundering, Search, Seizure and Confiscation of the Proceeds from
Crime, signed in Strasbourg on 8 November 1990. It was also promulgated in
Hungary ten years later, with Act CI of 2000. Another important convention is the
Convention against Transnational Organised Crime (Palermo Convention, 14
December 2000). Hungary ratified this convention by Act CI of 2006. The last
major milestone was the 2005 Warsaw Convention on Laundering, Search, Seizure
and Confiscation of the Proceeds from Crime and on the Financing of Terrorism.
It was promulgated in Hungary in 2008.¢

International organisations that operate on the principle of mutual evaluation
between Member States are an effective tool in the fight against money laundering.
The most important of these is undoubtedly the FATT, the International Financial
Action Task Force. This organisation was set up in July 1989 in Paris, where the
seven leading economic powers of the world decided to create an international
organisation specialised in the fight against money laundering. Its task is to
coordinate the national programmes developed in the countries, to establish links
between the authorities and to put into practice the principles of the Basel
Declaration and the Vienna Convention.” The FATF's mission is to combat money

5 JACSO J.: A pénzmosis compliance hazai és eurdpai dimenzidban a tarsadalmi innovacié tikrében.
Miskolci Jogi Szemle 14. évfolyam (2019) 2. killonszam 1. kétet 394-412. o.
JACSO J.- UDVARHELY1 B.: A pénzmosis elleni fellépés aktualis tendencidi az Eurépai Uni6ban.
UgyészségiSzemle 2017=01. II. évfolyam 1. szam 6-31. o
6 GORGENYI L.- GULA ].- HORVATH T.- JACSO J.- LEVAY M.- SANTHA F.- VARADI E.: Magyar
buntetolog kiilénos rész. \Wolters Kluwer Hungary Budapest. 2020 781-798.
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laundering, and to this end it drew up a 40-point recommendation in 1990, which
lays down the basic principles of the fight against money laundering, although it has
been amended several times since then.® Another very important organisation is
Moneyval, which was set up in 1997 in cooperation with the FATF and the
European Council. * The members of this organisation include not only the Member
States of the European Union but also overseas territories and various international
organisations. It was set up to assess the compliance of each Member State with the
FATF Recommendations and the effectiveness of their national rules in the fight
against money laundering.!® In cartying out this assessment, an evaluation team
analyses the Member State's legislation, adds it to the FIU's recommendations and
writes its report. This report is discussed and adopted in plenary sessions.!!

3. Evolution of EU legislation

As regards the development of the criminal law on money laundering, we cannot
ignote the European Union's legislation.

The Council decided to issue a directive to ensure that the rules were adequate,
since all the participating States had to transpose the directive into their national
legislation as a binding secondary source of law.

3.1. Anti-Money Laundering Directives I and IT

The first Directive on the fight against money laundering was issued by the
Council of the European Communities in 1991. The Directive served three main
purposes. Its primary objective was to prevent criminals from using the benefits of
the single market to launder money. This was important not only to legalise the
criminal profits but also to protect the stability of the financial system. Secondly, it
was intended to prevent Member States from taking measures contrary to the
functioning of the single market in the fight against money laundering offences. The
third objective was to organise effective action against organised crime and drug
trafficking.!? This Directive was amended by Directive 2001/97/EC of the
European Parliament and of the Council. A significant part of the Directive involves

8 PAZ, V: Mercosur: Bill on Money Laundering: FATF requirements, International Trade Law &
Regulation2010, 12

9 https://www.coe.int/en/web/moneyval/home ( download time 2023. 02.05.)

10 https:/ /www.coe.int/en/web/moneyval moncyvn]-bricf(d()wnl()ad time 2023. 02.05.)

1 https://www.coe.int/en/web/moneyval/moneyval-brief/structure ( download time 2023.02.05.)

12 Council Directive 91/308/EEC of 10 June 1991 on prevention of the use of the financial system for
the purpose of money laundering
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clarification of definitions. The definition of money laundering has also been
broadened compared to the previous regulation.!?

3.2. Anti-Money Laundering Directive IIT

In 2005, Directive 2005/60/EC on the prevention of the use of the financial
system for the purpose of money laundering and terrorist financing was adopted as
the European Union's Third Anti-Money Laundering Directive. The Directive aims
to prevent the use of financial sectors and certain non-financial sectors for the
purpose of money laundering and terrorist financing in accordance with the
Financial Action Task Force (FATF) standards. The creation of this legal source
also gives priority to the identification of the true identity of customers, the
obligation to report suspicious transactions and the establishment of prevention
systems within organisations. The Directive extends the scope of the sectors
covered by the Directive, including the obligation for lawyers, notaries and all
distributors to report sales involving cash payments of €15 000 or more. They are
also obliged to carry out customer due diligence, to report suspicions of money
laundering and terrorist financing and to provide appropriate training for their
staff.!4

3.3. Anti-Money Laundering Directive IV

A major change following the Third Anti-Money Laundering Directive was the
adoption of Directive (EU) 2015/849 on the prevention of the use of the financial
system for the purpose of money laundering or terrorist financing ten years later.
This Directive saw the prevention of abuse in the financial markets as the main line
of defence. One of its main objectives is to ensure that the provisions of the Third
Money Laundering Directive are applied more widely and thus to replace it. The
legislators sought to remove any ambiguities at both the Directive’s and statutory
level that could have caused problems and to ensure consistency in the way Member
States drafted and applied the legislation. From 2015, the Directive now covers not
only former financial and non-financial businesses but also traders in goods, if the
amount of cash payments was at least €10 000. The rules on customer due diligence
have been tightened, in particular with regard to beneficial owners, and a central
database has been required to record information on them. The Directive draws
attention to the shortcomings in the fight against crime and the possibilities for
protection. It establishes a coherent European policy for the protection of the

13 Directive 2001/97/EC of the European Parliament and of the Council of 4 December 2001
amending Council Directive 91/308/EEC on the use of the financial system for the purpose of money
laundering

4 Directive 2005/60/EC of the European Parliament and of the Council of 26 October 2005 on the
prevention of the use of the financial system for the purpose of money laundering and terrorist
financing
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financial system against third countries which do not have an effective system of
protection against money laundering. Last but not least, it improves cooperation
between the Member States' financial information systems, with FIU.net as the
designated platform for the exchange of information. '

3.4. Anti-Money Laundering Directive V

The next major EU milestone was the Fifth Anti-Money Laundering Directive,
Ditective 2018/843 of the European Patliament and of the Council of 30 May 2018
amending Directive (EU) 2015/849 on the prevention of the use of the financial
system for the purpose of money laundering or terrorist financing and amending
Directives 2009/138/EC and 2013/36/EU. This Directive entered into force in
summer 2018. Several objectives have been set. It sought to make the ownership of
companies and trust services more transparent. Controls have been tightened for
high-risk third countries. Another objective is to address the risks associated with
prepaid cards and virtual currencies. Achieving even better cooperation between
national financial information units will also be envisaged. Finally, the aim is to
improve cooperation and information exchange between the anti-money laundering
supervisory authorities and the European Central Bank (ECB).16

3.5. Directive 2018/1673 on combating money laundering by ctiminal Iaw

Closely linked to the aforementioned Directive is Ditrective 2018/1673 on the
fight against money laundering by criminal law. This Directive also recognises that
money laundering is an EU-wide problem that seriously affects confidence in the
financial sector and the internal market and security of the European Union. The
aim of this Directive is to build up the possibilities for combating money laundering
by means of criminal law instruments and to improve the effective flow of
information between authorities and cross-border cooperation.!”

The Directive first defines and clarifies the definition of the offence of money
laundering and the basic offences, which have been significantly extended.
Compared to Directives 2015/849 and 2018/843, the Criminal Law Directive lists
more than twenty offences as possible predicate offences for money laundering.
These include, but are not limited to, terrorism, sexual exploitation, corruption,

15 Directive 2015/849/EC of the European Patliament and of the Council of 20 May 2015 on the
prevention of the use of the financial system for the purpose of money laundering or tetrotist
financing, amending Regulation (EU) No 648/2012 of the European Parliament and of the Council
and repealing Directive 2005/60/EC of the European Parliament and of the Council and Commission
Directive 2006/70/EC

16 Directive 2018/843/EC of the European Patliament and of the Council of 30 May 2018 amending
Directive 2015/849/EC on the prevention of the use of the financial system for the purpose of money
laundering or terrorist financing and Directives 2009/138/EC and 2013/36/EU

17 Directive 2018/1673/EC (recital 1)
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fraud, counterfeiting, direct and indirect tax offences as defined by international law,
etc.18

For the other offences, Member States are free to decide which they consider to
be possible predicate offences, this list being a general rule. It is also stipulated that
any offence punishable by a maximum term of imprisonment of more than one year
or a measure involving deprivation of liberty may constitute a predicate offence.!”

The Directive sets out the four intentional conducts of the offence. It requires
that the offence is committed intentionally and with knowledge that the property is
derived from the offence. These can be inferred from objective factual
circumstances. At the same time, the Directive allows Member States to apply a
sanction even if the offender should have known that the property was derived from
a criminal offence.?’ The Directive also leaves the door open to making negligent
money laundering a criminal offence.?!

It is also a new regulation that it was not necessary to obtain a conviction for
the predicate offence or to establish all the elements of the predicate offence.
Furthermore, money laundering was criminalised even when the predicate offence
was committed in the tetritory of another Member State or a third country. With
exceptions, however, double incrimination is possible in this case, so that the
predicate offence can be criminalised both in the place where the money laundering
was committed and in the country where it was committed. It has also become
compulsory to sanction the laundering of own money.??> The Directive also makes
specific provision for patticipatory behaviour and experimentation.? The legislation
sets out in detail the range of sanctions that can be applied, which have also been
extended compared to the previous legislation. The penalties must be effective,
proportionate and dissuasive, and the maximum term of imprisonment is set at a
minimum of four years. Additional penalties and measures have been added where
necessary.?* The Directive also contains a partial provision with regard to
aggravating circumstances, in particular where the offender is a service provider
covered by the 4th Anti-Money Laundering Directive. Legal persons may also be

18 Directive 2018/1673/EC Article 2(1)

19 JACSO J.-UDVARHELYI B.: A pénzmosis elleni kiizdelem Magyarorszagon. Az eurépai Uni6 pénzigyi
érdekei védelmének biintetGjogi aspektusai. Szerk.: FARKAS-DANNECKER-JACSO Wolters Kluwer
Hungary 2019.295-309.

20 Directive 2018/1673/EC Article 3(2)

21 Directive 2018/1673/EC Recital 13

22 JACSO J.- UDVARHELYI B.: A pénzmosis elleni kiizdelem Magyarorszagon. Az eurépai Unid
pénziigyi érdekei védelmének blntetjogi aspektusai. Szerk.: FARKAS-DANNECKER-JACSO Wolters
Kluwer Hungary 2019.295-309.

2 Directive 2018/1673 Atticle 4

24 Directive 2018/1673 Article 5
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held liable under the Directive and may be subject to financial penalties, exclusion
from public aid, disqualification from engaging in business activities, etc.?

3.6. Package of proposals to revise the rules on money laundering and

terrorist financing

The most recent developments in the fight against money laundering occurred
in the summer of 2021, when the European Commission presented a new package
of proposals to strengthen EU rules. A proposal was made to set up a new single
EU authority to combat money laundering, with the aim of improving the detection
of suspicious transactions and activities and reducing the opportunities for criminals
to launder illegally obtained assets. The new strategy aims to improve existing EU
legislation to take account of the new challenges of digitalisation. These challenges
include the emergence of virtual currencies, the complexity of financial transactions,
the emergence of cryptocurrencies, etc. This package of proposals contains four
main pieces of legislation. First and foremost, a Regulation establishing a new EU
authority. This Authority (AML Authority - AMLA) will be responsible, inter alia,
for establishing a single supervisory regime in the participating States and for placing
the riskiest financial institutions under its direct supervision. The authors of the
proposal aim to have an active, operational and effective authority by 2024. Another
important part of the package is the creation of a new regulation to further
strengthen the rules on customer due diligence and beneficial ownership. For large
cash payments

A ceiling of €10,000 has been set for the whole of the EU. No higher due
diligence thresholds can be set by the participating states (below €10,000 can of
course still be set). The final piece of the package is the drafting of the Sixth Anti-
Money Laundering Directive, which will replace Directive 2015/849. Directive
(EU) 2015/847 of 2015 has been revised to facilitate the monitoring of crypto-asset
transfers. Currently, only certain crypto-asset providers are regulated by the
European Union, which is what the Commission wanted to change. The new
legislation aims to make Bitcoin transactions traceable and to detect and prevent the
use of crypto assets for money laundering.?

As money laundering is a global phenomenon, it can only be effectively tackled
through strong international cooperation. The Commission will seek to work with
international partners in a concerted effort to prevent the movement of money

25 JACSO J.- UDVARHELYI B.: A pénzmosis elleni kiizdelem Magyarorszagon. Az eurépai Uni6 pénziigyi
érdekei védelmének biintetGjogi aspektusai. Szerk.: FARKAS-DANNECKER-JACSO Wolters Kluwer
Hungary 2019.295-309.

26 JACSO J.- UDVARHELYI B. A pénzmosis elleni kiizdelem Magyarorszagon. Az eurépai Unid pénziigyi

érdekei védelmének buntetSjogi aspektusai. Szerk.: FARKAS-DANNECKER-JACSO Wolters Kluwer
Hungary 2019.295-309.
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laundering assets. The Financial Action Task Force continues to make
recommendations to countries to combat money laundering and terrorist financing.
It is planned that in the future, countries listed by the FATF will be listed by the
European Union itself. Two lists are planned, a black list and a grey list, in line with
the FATF lists. This list will facilitate the application of risk proportionate measures.
The EU may also list countries outside the FATF list, but the threat to the financial
system must be taken into account in this case.?’

4. The Hungarian legislation

In terms of the development of Hungarian legislation, we can say that we are talking
about a relatively late criminalisation of the offence. It gained prominence in the
context of the wider spread of drug-related offences, as the proceeds of the
underlying offence had to be made legal in some way.” Hungary fulfilled its
international commitment by criminalising money laundering in 1994 with Act IX
of 1994. This made money laundering an economic crime. In the same year,
Parliament adopted Act XXIV of 1994 on the Prevention and Suppression of
Money Laundering, known as the Pmt of 1994.. At that time, money laundering was
only punishable in connection with serious criminal offences. The Hungarian
legislators thus fulfilled a condition for accession to the European Union, as the 1st
Anti-Money Laundering Directive was transposed into Hungarian law.?

In 1999 a change took place, Act CXX of 1999 criminalised all money laundering
activities related to an offence punishable by imprisonment. As a way of combating
terrorism, the law was amended in 2001 to include money laundering. It also made
it a criminal offence to provide false information to the customs authorities when
crossing the state border. The law changed on two important points until 2007. The
first was introduced by Act CXXI of 2001. Thanks to this law, the perpetrator of a
previous offence became punishable for the offence of money laundering.
Conceptually, this can be called laundering one's own money. An important
amendment is that the reckless commission of money laundering has also been
made punishable, and failute to report money laundering has also been made
punishable.?

7 European Commission press release. Fight against financial crime: Commission reviews rules on
money laundering and terrorist financing. Brussels, July 2021

28 PINTER B.: A pénzmosas elleni kiizdelem az j magyar bintetGjogban PhD értekezés Pécsi
Tudomanyegyetem Allam- és Jogtudomanyi Kar Doktori Iskola 2012. 81.0.

2 JACSO J.- UDVARHELYI B. A pénzmosis elleni kiizdelem Magyarorszagon. Az eurdpai Unié pénziigyi
érdekei védelmének bintetGjogi aspektusai. Szerk.: FARKAS-DANNECKER-JACSO Wolters Kluwer
Hungary 2019.295-309.

3 GORGENYI L- GULA J.- HORVATH T~ JACSO J.- LEVAY M.- SANTHA F.- VARADI E: Magyar biintetGjog
kilonés rész. Wolters Kluwer Hungary. Budapest. 2020. 781-798
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The other major amendment was introduced by Act XXVII of 2007. The Act
was adopted as a result of a provision of Directive 2005/60/EC of the European
Parliament and of the Council of the European Union of 26 October 2005. This
Directive aims to prevent the use of the financial and certain non-financial sectors
for money laundering and terrorist financing in accordance with the FATF
recommendations. The Directive introduced customer identification and enhanced
customer due diligence, reporting suspicions of money laundering or terrorist
financing to the authorities. The Directive has provided precise definitions to assist
law enforcers, including the definition of terrorist financing, the scope and
definition of the institutions applicable and the definition of assets.?!

The next step in the domestic regulation of the crime of money laundering is
the Criminal Code currently in force, Act C of 2012. In this Act, the legislator has
already dedicated a separate chapter to the offence, thus emphasising the
importance of the offence and the importance of defending against it.>> The Penal
Code, in force since 1 July 2013, deals with two offences, separating the offence of
intentionally and recklessly committed money laundering from the offence of failing
to report money laundering.3® The protected legal interest is twofold, covering the
fight against organised crime and the financing of terrorism, as well as the protection
of confidence in the functioning of the legal economy, financial institutions and
economic life.3*

Since the Member States had to comply with the above-mentioned Anti-Money
Laundering Directive VI by 3 December 2020, the amendments that entered into
force with Law XLIIT of 2020 brought about a significant change in the regulation
of the offence.

5. The crime of Dealing in Stolen Goods

When we talk about the development of the crime of money laundering, we cannot
ignore the crime of dealing in stolen goods, as this crime is also part of money
laundering since the entry into force of Act XLIII of 2020. Until then, however, this
offence was also regulated separately under the offences against property.

31 Directive 2005/60/EC on the prevention of the use of the financial system for the purpose of
money laundering or terrorist financing, amending Regulation (EU) No 648/2012 of the European
Patliament and of the Council and repealing Directive 2005/60/EC of the European Patliament and of
the Council and Commission Directive 2006/70/EC

32 GORGENYI L.- GULA J.- HORVATH T.- JACSO J.- LEVAY M.- SANTHA F.- VARADI E Magyar
bintetSjog kiilonos rész. Wolters Kluwer Hungary. Budapest. 2020. 781-798.

33 2012. évi C. t6rvény 399-401 §

3 JACSO J.: A pénzmosis, in: HORVATH T. — LEVAY M. (ed.): Magyar BuntetSjog. Kiilonos Rész, Wolters
KluwerKft., Budapest, 2013, 617 et seq

3 JACSO J.: A pénzmosis hatilyos magyar buntet6jogi szabalyozasa az eurépai unios elvarasok
tiikrében.Miskolci Jogi Szemle 16:5. 207-220
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6. Changes to the offence of money laundering in the current Criminal Code

The Hungarian criminal legislation provides for three stages in relation to the
offence of money laundering. The first two define the intentional and reckless forms
of the offence (Articles 399-400 of the Criminal Code), while the third deals with
the failure to report money laundering (Article 401 of the Criminal Code). Section
402 of the Criminal Code contains an interpretative provision.

The legal interest of the offence is the public interest in the suppression of
organised crime and the social need to ensure that the offender does not retain the
proceeds of crime. Three types of money laundering can be distinguished under the
previous law. These are money laundering for the purpose of tracing the proceeds
of anothet's crime, money laundering for the putrpose of tracing the proceeds of
another's crime without the putpose of tracing the proceeds of the crime and money
laundering for the purpose of laundering the proceeds of one's own crime.?¢ While
the previous legislation provided for three criminal conducts, the Criminal Code in
force from 1 January 2021 will provide for fout type of punishable conducts.

The object of the offence has also changed. Whereas previously the object was
the thing, now it has been replaced by the property. Directive 2018/1673 of the
European Parliament and of the Council of the European Union defines property.
Accotding to this, property is "any asset, including tangible or intangible, movable
or immovable, tangible or intangible, and any legal document or instrument,
including electronic or digital, in any form, evidencing title to or interest in such
assets."’

There has been a change in the outcome of the crime. While in the legislation in
force until 31 December 2020 there was no result for the offence, under the new
legislation there is a result for the first criminal conduct of money laundering. This
result is the concealment of the origin of the property.

Previously, the offence of being committed by a lawyer was included in the
legislation as a qualifying circumstance, but under the new legislation, a lawyer
cannot commit the offence sui generis, but the law still provides for a more severe
punishment, as the personal scope of the Anti-Money Laundering Act (AML3) also
extends to lawyers in certain cases, which is included in the qualifying circumstances
in the current legislation.

There has also been a change in the criminalisation of preparation. Under the
rule in force until 31.12.2020, only the agreement to commit jointly was punishable;
now all forms of preparation are punishable.

% European Parliament and Council of the European Union Directive 2018/1673
37 European Parliament and Council of the European Union Directive 2018/1673
38 2017. évi LIIL térvény a pénzmosas és terrorizmus finanszirozasanak megel6zésérol.
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The amended legislation now also includes the offence of dealing in stolen
goods, whereas under the old rules there were separate offences.

The offence of money laundering was previously not known as an offence, but
the new legislation now includes it. The same applies to alternative penalties.

The money laundering offence used to be tried in the first instance by a court
of law, but now it is tried in the first instance by the district and/or district coutt,
and in rare cases by a court of law.

However, there are not only changes between the old and the new legislation,
but also many similarities. An important feature is that reckless money laundering is

still punishable.

7. The evolution of the regulation of dealing in stolen good and the current
legislation

The regulation of the crime of dealing in stolen good dates back almost 145 years.
As early as Article V of the Law of 1878, the Csemegi Code, contained provisions
on the subject. According to this:

"Article 370 Whoever, for pecuniary gain, obtains, conceals or procures the alienation of any
thing known to have come into the possession of its owner or his accomplice as a result of the crime
of thefl, embezzlement, robbery or extortion, commits the crime of stealing and is punishable with
imprisonment for up to five years.

And if the property comes into the possession of the owner or bis agent through the offence of
theft, extortion or embezzlement, or misappropriation, it is a misdemeanonr to commit theft, and
is punishable with imprisonment for up to two years.

Section 371: Stealing is a crime if committed by a person who has been convicted of robbery,
extortion, theft, embegzlement or stealing twice. However, this rute shall not apply if ten years have
elapsed since the last conviction.

Abrticle 372 If the law imposes a penalty of more than ten years' imprisonment on the
perpetrator of the offence committed and the fence was aware of the circumstances which entail the
penalty indicated at the time of committing the offence, or if the fence is engaged in the business of

fence-keeping, he shall be liable to imprisonment for a term of up to five years.

§ 373 In addition to imprisonment, the penalty for fence-sitting shall be deprivation of office
and suspension of the exercise of political rights.">

After the Second World War, the legislator differentiated between crimes against
social property and crimes against personal property, so that crimes committed
against the former were punished more severely. The crime of dealing in stolen
goods was already a threat to property and property relations and the functioning
of the judiciary under the Csemegi Code. It was considered a secondary offence, as
it required the commission of a previous offence against property. It is an offence

391878. évi V. tc. 370-373.§
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that can be classified as a criminal relationship, but can also be committed
independently if the perpetrator of the underlying offence is not punishable or
remains unknown during the proceedings.*

However, the much-mentioned Act XLIIT of 2020 has introduced significant
changes to the existing Criminal Code. The legislator has merged dealing in stolen
good into money laundering, which was previously a separate offence. As a result,
it is no longer included in the Criminal Code as a ctime against property.*! What
has changed is that previously the offence could only be committed in respect of
the things deriving from criminal offences listed in the Act, but now the basic act
can be any criminal offence. The scope of the offence has also been extended.
Previously, the typical conduct was acquisition, concealment and assisting in
disposal, but now there are new elements (such as use). The offence has not
changed, and the offender can be anyone except the person who committed the
predicate offence or the person who is not the owner of the object of the offence.
The predicate offence is usually theft, robbery, plunder, embezzlement, etc., which
are associated with this type of conduct.*?

As a result of the amendment, the sanctions for money laundering will also apply
to the offence of dealing in stolen goods, unlike the previous system of sanctions.
It is considered to be a basic offence if money laundering (and therefore also money
stealing) is committed for a maximum amount of HUF 50,000,000. Previously, the
penalty for money laundering varied from two years to ten years, depending on the
value of the offence. Nowadays, the basic offence is an offence punishable by up to
five years' imprisonment (so the general minimum is three months). Furthermore,
the court may decide to impose alternative penalties and sanctions in this case, so
that imprisonment is not even certain. With regard to qualified cases, it can be
further stated that the value of the offence determines the size of the penalty
imposed, which in the most serious cases can range from five to ten years (for
offences of particularly high value, or for offences of particularly high value, the
latter requiring also the offence to be committed in the course of a business, in the
capacity of an official and as a specific setvice provider).*

8. Concluding thoughts

In summary, the prevention of money laundering and terrorist financing has
historically played an increasing role in government policy and the functioning of

4 GORGENYI L.- GULA J.- HORVATH T'- JACSO J.- LEVAY M.- SANTHA F.- VARADI E: Magyar
biintet6jog kiil6nds rész. Wolters Kluwer Hungary. Budapest. 2020. 718-721.

4 ANGYAL P.: Sikkasztas, jogtalan elsajatitds, orgazdasig és blnpartolds. A magyar buntetGjog
kézikényve 13. Attila-nyomda, Budapest, 1936. 168-204. o.

422012. évi C. torvény 399§ (4)

4 AMBRUS I.: Digitalizacio és buntetSjog. Wolters Kluwer 2021. 148-156. o.
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economies, yet it was relatively late in the development of regulation, starting in
1986. The United States of America was the first to take steps to regulate and
prevent the crime, but Europe has not been idle. More and more organisations have
been set up, such as the FATF and Moneyval. These were responsible for setting
the rules and supervising the service providers covered. The European Union has
also been actively involved in the development of the rules, and is still actively
involved. These have helped to bring Member States' regulations into line with each
other. The directives are constantly evolving to keep pace with the development of
the offence, so that the latest offences can be tackled more effectively.

Hungary has also joined the measures adopted, transposing the directives into
its national legal system in the form of laws. This led to the Act of 1994 on the
Prevention of Money Laundering, which was updated in 2007 and again in 2017.
Furthermore, money laundering itself became a criminal offence in our country as
well, when it was introduced into our Criminal Code in 1994. Act C of 2012 now
regulates the offence in a separate chapter. The most recent significant changes
came into force on 01.01.2021 as a result of the latest European Union Directive.

The important changes not only affected the offence of money laundering per
se, but also abolished the previously separate offence of dealing in stolen good. As
a result of the amendment, this offence is now the fourth punishable conduct for
money laundering. As a result, there have been significant changes to the offence of
money laundering, including changes to the scope of the predicate offences, the
offence and the system of penalties.
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VARGA DORA*

Az adoelkeriilés nemzetkozi trendjel és az arra adott vilaszok

Absztrakt

Mar a mindennapokban is érezzik, egy uj vildg kezd6dott, a digitalizicié Gjrarendezi a
gazdasdgi viszonyokat. A hagyomdnyos termékek és szolgaltatasok kére kibvilt a digitélis
termékek és szolgaltatdsok korével. A digitalis gazdasag hatiron atnyulé online szolgaltatast
foglal magaban, mely tevékenység megadoztatasa szamos eltérést mutat az egyes orszagok
kilénb6z6 adoéztatasi rendszerei miatt. Ennek pedig az a kovetkezménye, hogy az Eurdpai
Uni6 legtobb tagallama sokkal kevesebb adobevételhez jut a digitalis szolgaltatast nyidjt6d
vallalatok tevékenysége utan, mint amennyi méltanyos lenne.

Kulcsszavak: addjog, reklamado, digitalis szolgaltatasok addztatasa, digitdlis gazdasag

Abstract:

We can already feel that a new world has begun, digitalization is rearranging economic
conditions. The range of traditional products and services has expanded with the range of
digital products and services. The digital economy includes cross-border online services, the
taxation of which activity shows many differences due to the different taxation systems of
individual countries. The consequence of this is that most member states of the European
Union receive much less tax revenue from the activities of companies providing digital
services than would be fair.

Keywords: tax law, advertising tax, taxation of digital services, digital economy

https://doi.org/10.46942/SIDM.2023.1.193-204

1. Bevezetés

Mar a mindennapokban is érezziik, egy 0j vilag kezd6dott, a digitalizacié vjrarendezi
a gazdasagi, politikai, tarsadalmi viszonyokat, illetve az egyes dgazatok sulyat,
szerepét. A hagyomanyos termékek és szolgaltatisok kore kibévilt a digitalis
termékek és szolgaltatasok korével. A digitalis gazdasag hatiron atnyal6é online
szolgaltatast foglal magaban, mely tevékenység megadoztatasa szamos eltérést mutat

“dr. Varga Déra, PhD hallgatd, Szegedi Tudomanyegyetem, Allam-és Jogtudomanyi Kar. Témavezet6:
Dr. Kampler Béla, egyetemi docens
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az egyes orszagok kiillonb6z6 addztatasi rendszerei miatt.! A legnagyobb nehézség
ezen a téren az, hogy a nemzetkézi adoztatds hagyomanyos szabalyai szerint az
adoztatas abban az orszagban torténik, ahol a véllalkozas tényleges fizikai jelenléttel
rendelkezik, a digitlis szolgaltatasok nyujtasdhoz azonban nincs szitkség fizikai
jelenlétre a szolgaltatasnyujtds orszagaban.? Ennek koszonhetSen a digitalis
nagyvallalatok jelentSs profitot termelnek, viszont adézniuk rendszerint ott kell,
ahol a székhelyik talilhat6.> Ez a nemzetk6zi addztatds szabalyai szerint
adoelkeriilésre ad lehetéséget. Emellett agressziv  addtervezési  technikdkat
alkalmaznak, ezzel haszndljdk ki az egyes orszagok adérendszerében 1évé
kilonbségeket. Ennek pedig az a kévetkezménye, hogy az Eurdpai Unid legtébb
tagallama, sokkal kevesebb adobevételhez jut a digitalis szolgaltatast nyujté
vallalatok tevékenysége utin, mint amennyi méltinyos lenne.* A gyors véltozasok
pedig még nehezebbé teszik egy olyan adérendszer kialakitasat, amely a fent emlitett
problémakat megfelel6en tudna kezelni.?

Az egyes orszagok kiulonb6z6, mar meglévé (jovedelemadok és forgalmi tipusa
adok), illetve ujonnan megalkotott adotipusokkal kivanjak kezelni ezen
nehézségeket. A tanulmany tovabbi részében megkisérlem bemutatni azt, hogy a
gyakorlatban miért is annyira komplikalt a vallalkozasok digitalis tevékenysége utan
beszedend6 adok valés mértékének megallapitasa. Tekintettel arra, hogy a
kilonboz6 allamok altal a reklamok, digitalis szolgaltatisok megaddztatasara
megalkotott egyes adotipusok részletes elemzését a tanulmany terjedelmi korlatai
nem teszik lehet6vé, {gy a Magyarorszagon is alkalmazandé reklamadon keresztiil
ismertetem, pontosan miért okoz problémat, illetve milyen hatassal bir az adott
orszag adorendszerére egy nemrégiben megalkotott kiilénado.

! RACZ Daniel: A nemzetkozi adozas 4j kihivasai: a digitalis gazdasag p. 314.
https://edit.elte.hu/xmlui/bitstream /handle/10831/35726/Jogi_tan 2014 Racz Daniel 312-
322.pdf?sequence=1&amp;isAllowed=y

(Utols6 letoltés ideje: 2022. aprilis 8.)

2 VARGA Erzsébet: A nemzetkozi adbjog kihivasai a globalizacio és a digitalis gazdasagtiikrében p. 107.
http://ias.jak.ppke.hu/hir/ias/20193sz/10_VargaF, %20IAS 2019 3.pdf

(Utols6 letoltés ideje: 2022. aprilis 8.)

3 KPMG: Observations on OECD Interim Paper and EU Commission Digital Tax Proposals
https://assets.kpmg/content/dam/kpmg/be/pdf/2018/08/GM-FTS-0440-Digital-Tax-
report V5.pdf

(Utols6 letoltés ideje: 2022. aprilis 8.)

4 PULAY — TESKI (2020): i.m.

> THORNE (2013): i.m. p. 5.
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2. A digitalis szolgaltatasok jovedelemadozassal kapcsolatos nehézségei®

Az OECD Modellegyezmény 7. cikke és az erre épuls kettés adoztatas elkertilésérdl
sz0l6 egyezmények rendelkezései alapjan jelenleg a forrasorszag a kilfoldi illet6ségti
vallalkozasnak csak azt a nyereségét adoztathatja, amely a forrasorszagban létesilt
telephelyének tudhaté be.” A jévedelemaddzasban a telephely fogalmanak
meghatarozasanal meg kell vizsgalni, hogy a nem belf6ldi székhelyd vallalkozas
rendelkezik-e telephellyel az adott allam teriiletén, azaz, hogy telephelye okan
belféldi illetéséglinek mindsiil-e a vallalkozasbol. Ebbdl kévetkezben felmeriil az a
kérdés is, hogy mi mindsiil telephelynek a vallalkozds kulfoldi jelenléte okan. Az
OECD Modellegyezmény egy fizikailag is meghatarozhaté tzleti helyet kbvetel meg,
amely akar gép vagy berendezés is lehet, nem szikséges irodanak lennie. A
telephelynek hozza kellene jarulnia a vallalkozas bevételeihez is, ez adja a produktiv
jellegét. Fontos elem tovabba az allandsag is, azaz a tevékenységet folyamatosan és
nem ideiglenes jelleggel kell folytatnia.® Az egyes forrasorszagok addztatasi jogat a
fix hely altal meghatarozott telephely mint kapcsoldszabaly hozza létre. Ha a
forrasorszagban a nyereséget szerz6 vallalkozas nem rendelkezik telephellyel, egyéb
kapcsoldszabaly hidnyaban a forrasorszag nem tudja addztatni azt a nyereséget,
amelyet az ottani véasarloknak t6rténé értékesités utjan a kilfoldi illetSségl
vallalkozas elér. A koncepci6 lényege tehat a kilfoldi illetéségl vallalkozas és a
forrasorszag adoztatasi joga kozotti ,kapcsolat” megteremtése. A telephely mint
kapcsoldszabaly alapveté funkcidja tehat, hogy meghatirozza, mely esetekben
mindsil egy kulfoldi illetéségli vallalkozas forrasorszagbeli tevékenysége elég
»jelentésnek” ahhoz, hogy a forrasorszag az ott keletkezett nyereséget
adoztathassa.’

3. A digitalis szolgaltatasok forgalmi adézassal kapcsolatos nehézségei

A forgalmi adézas rendszerében kiemelkedd jelent6sége van a letelepedésnek a
teljesités helyének maghatarozasa szempontjabol, kiléndsen a szolgiltatasok
korében. A Kozosségen belili szolgaltatasok teljesitési helye nagyban fiigg attol,
hogy annak nyujtéja és igénybe vevdje hol telepedett le. Egy vallalkozasnak, ahol a
székhelye vagy telephelye van, ott mindsil letelepedettnek. A 282/2011/EU
végrehajtasi rendelete szerint a gazdasagi tevékenység székhelye a vallalkozas

¢U.o.p. 7.

7RACZ (2014): i.m. p. 314.

§ SZLIH\A Gabor: A hozzaadottertek ado jelene és j6vSje Eurdpaban p. 133.
fi /lifk dolgozatk.

( : .
(2020 oktober 21.)
2 RACZ (2019): p. 315.
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kézponti tigyvezetésének helye. Megadja tovabba az n. passziv és aktiv telephely
fogalmat. A passziv telephely a szolgaltatasok fogadasara alkalmas jelenlét, amely a
szolgaltatasok teljesitési helyének megallapitisa szempontjabol 1ényeges. Passziv
telephelynek mindsiil, amely a személyi és targyi feltételek tekintetében kell6en
allandé jelleggel és megfelelS szervezettel rendelkezik a sziikségleteinek kielégitésére
igénybe vett szolgaltatasok fogadasihoz és hasznalatahoz. Aktiv telephely esetén az
adoalanynak azt a telephelyét kell figyelembe venni, amely a személyi és targyi
feltételek tekintetében kell6en allando jelleggel és megfelelS szervezettel rendelkezik
azon termékértékesités vagy szolgaltatasnyujtas teljesités¢hez, amelyben részt vesz.
Nehézséget jelenthetnek a hatirokon dtnyul6 szolgéltatisok, hiszen el6fordulhat,
hogy egyik vagy mindkét félnek t6bb letelepedése is érintett. !

A digitalis szolgaltatisok esetében felmeriil még egy kérdés azzal kapcsolatban,
ha személyzetet is fenntart egy fizikailag jol kortilhatarolhaté teriileten, hiszen ez a
letelepedés  kérdéskorét is érinti. Ha a Iétesitmény a héa értelmezésében
letelepedettséget general, akkor ebben az esetben a kedvez6bb adéteherrel jard
tagallamban fogja ezt megtenni, ahonnan a szolgaltatdsait nydjtani tudja a virtudlis
téren keresztil gyakorlatilag barkinek. Arra is lehet6sége van, hogy kapacitasat is
béviteni tudja a virtualis térben ugy, hogy az mar lényegében nem is kapcsolodik a
telephely fizikai helyéhez.!!

4. A digitalis szolgaltatasok reklamadoézassal kapcsolatos nehézségei

Tanulmanyok!? kimutattak, hogy a reklimadénak torzité hatisa van a piacra, hiszen
a reklamok megadodztatasa csOkkenti a piaci versenyt. Gazdasagi szempontbdl a
reklaimdijnak hasonl6 hatdsa van, mint annak az addnak, amely megemeli
hatarkoltségét. A dij kivetése befolyasolja a hirdetési kiadasokat, ami visszahat a
reklamra mint tizleti bevételre, illetve reklamra mint tizleti tevékenységre. A reklam
aranak emelkedése megvaltoztatja az Uzleti dontést, amely hatdssal lehet a végsé
arakra is. A reklamkoltségek névelése szinte biztosan kevesebb reklamkiadast
eredményez, ezdltal a reklimadé holtteher-veszteséget okoz a tarsadalom egésze
szamara az eladasok csokkenése miatt. Rdadasul, a vallalkozasi raforditasok addja
ad6cesokkenéshez vagy kettés adoztatashoz vezet, ami a kbzgazdasagi elmélet szerint
a gazdasagi tevékenységek megadoztatasanak nem hatékony maédja.

A reklimkoltségek  emelése alkalmas arra, hogy megkiilonboztesse a
kisvallalkozasokat (vagy az esetleges belépSket) hiszen az egyes vallalkozasok
donthetnek agy, hogy teljesen abbahagyjak a reklimozast. Megkuloénbozteti azokat
a cégeket, amelyek magas reklam-értékesités aranyu iparagakban mikodnek, hiszen

10 SZLIFKA (2019): i.m. p. 133.
1 SZLIFKA (2019): i.m. p. 151.
12 OECD Competition Assessment Reviews (2014): Greece p. 216.
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nekik mesterségesen magasabb koltségeket kell fizetnitik befektetéseikért. A
reklamkoltségek névelése art a reklamozasnak is mint tizleti tevékenységnek, ezzel
szemben az alacsonyabb hirdetési kiadasok csokkentett bevételeket és kevesebb
munkahelyet jelentenck a reklamszakma cégeinek. Ha az ad6 beszedésének koltségei
a reklamiigynokségekre harulnak, mint ahogy Goérogorszagban is, akkor az erre a
tevékenységre forditott jelentSs forrdasok magasabb mikodési koltségekhez
vezetnek, ami magasabb koncentraciéhoz vezethet ezen a piacon. Ennek oka abban
rejlik, hogy a kis reklamiigynokségek nem tudnak profitot termelni, csak ,,talélnek”.
Ugyanakkor a hagyomanyos médiat egyre inkdbb kezdi felvaltani az ,,4)” média, a
digitalis reklamok, amelyekre egyelére a reklimadé nem vonatkozik vagy a
rendelkezései nem egyértelmuek, igy a megaddztatasuk sem egységesen torténik. Bz
pedig egyértelmlien a piac torzitasdhoz vezet, hiszen van, aki egyaltalan nem fizeti
meg az ad6t, van, aki j6val kevesebbet, mint ami a tevékenységébdl indokolt lenne.!3

5. Megoldasi lehet6ségek az adoelkeriilés megsziintetésére

A tisztességes gazdasagi verseny fenntartisa miatt az OECD és az Eurépai Bizottsag
is fogalmazott meg javaslatokat a digitalis szektor megadéztatisa vonatkozasaban (a
tanulmdnyban a probléma nemzetkézi jellegére koncentraltam, igy a nemzetkézi
szervezetek altali javaslatokra, szabalytervezetekre, illetve szabdlyokra kivanok
els6sorban kitérni).

Az OECD meghatarozo6 szerepet tolt be a nemzetkdzi adopolitikdban, annak
ellenére is, hogy a szervezetnek nincs kételezé erejd jogi aktusa. Kihat az allamok
belsé joganak formalasara, az egyes allamok koézotti adéegyezmények alakitasara,
illetve az ad6hatdsagok kozotti fokozottabb egyiittmiikddésre. Nemcsak az OECD
tagallamokkal képes egyeztetni, ezaltal az Eurdpai Unié adépolitikat is befolyasold
szetvezetnek tekinthetjik.'* Az OECD digitdlis témakérben elsé  jelentSs
intézkedését 2013. szeptember 5-én hozta meg Szentpétervaron. Ennek keretében
a G20 -szal egyiitt clfogadta az un. BEPS Akcidtervet, melynek keretében a
nemzetkozi szintd addelkertilés megakadalyozasat tlzte ki célul. Olyan szabalyok
megalkotdsat fogalmaztdk meg, amelyek biztositjak, hogy minden addalany, igy a
digitalis nagyvallalatok is méltainyos adorészesedésiiket az azt megilleté orszagba
fizessék be.!> Az OECD mir ebben az I. Akciétervében is lehetséges megoldasokat
vazolt fel, amelyek alapjan a nemzetkézi addjog valaszt tud adni a digitalis gazdasag

altal tAmasztott kihivasokra.!¢

13 OECD Competition Assessment Reviews (2014): Greece p. 220.
14 PAJOR (2019): i.m. p. 185.

15 U.o. p. 174.

16 U.o. p. 175.
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Az OECD 2020. januari tlésén ismertette legfrissebb, két pillérre épiild
tervezetét, amely 4j lendiletet adott az adokijatszas elleni kiizdelemnek. Az elsé
pillér az addztatasi jogok felosztasat valtoztatna meg, részben a piac orszagahoz
rendelve a profitokat, eszerint az addztatas jogat harom szempont szerint osztanak
fel. Ezek a szempontok a tevékenység tényleges végzésének a helye, a marketing és
technikai mikodtetés operativ lebonyolitasinak helye, valamint az a hely, ahol a
fogyasztok ténylegesen talalhatok. Részletezésre kerilt tovabba a fix bérezés az
alaptevékenységére.'”

A misodik pillér egy globalis minimumadé bevezetését javasolta, amely
koncepci6 sok vitat valtott ki, de 2021 oktéberére sikeriilt egy kiterjedt, nemzetk6zi
politikai konszenzust elérni. A 2021. december 20-in publikalt végleges
modellszabdlyok pontositottak és kiegészitették az eddig ismert szabalytervezetet.
Ennck alapjan a2 minimum adéterhelés mértékét 15%-ban'® hataroztak meg- Az
egyik legnagyobb figyelmet kapé rendelkezés a valds gazdasagi tevékenységekhez
kapcsolod6 mentesség, azaz az ugynevezett ‘substance carve-out’ szamitdsira és
alkalmazasara vonatkozik, mely szerint egy kereskedelmi, gyarté vagy barmely mas
tényleges izleti tevékenységet targyi eszkézokkel és munkavallalokkal folytato
cégesoportnak ne kelljen ezen tevékenységébdl szarmazéd jovedelme utin a
minimum 15%-os adéterhelést teljesiteni pusztan azért, mert az allam, ahol mikaodik
ennél kisebb mértékid adot szed be.” A szabalyok az OECD orszagokban 1évé
leanyvallalatok esetében 2023. januar 1-jén, harmadik orszagok esetében 2024-t6l
lépnének  hatilyba.”  Nagyon sszetett és  bonyolult — szablyrendszerr6l
beszélhetiink, amely nagy valészindséggel kihivast fog jelenteni mind az
adohatosagoknak, illetve az ad6zoknak egyarant.

Magyarorszag €lt a vétdjogaval a globalis minimumadé kapcsan azzal a
hivatkozassal, hogy Magyarorszag versenyhatranyba keriilne a magasabb adémérték
miatt. Tekintettel arra, hogy az addéjogi kérdésekkel kapcsolatos szavazas esetében
egyhangusag sziikséges, korabbi kutatasaim konkluzidja is a mindsitett tObbségi

17 BDI: P]llar Onc reallocatlon of mxmg rights

(Utol%o lctoltcs ldc]c 2022. aprilis 10)
18 OECD releases Pillar Two model rules for domestic implementation of 15% global minimum tax

of-15-percent-global-minimum-tax.htm

(Utols6 letoltés ideje: 2022. aprilis 14.)

19 DELOITTE: Meg]elentek az 4j globalis tarsasagi mmlmumado szabalval
h

(Utolso letSltés ideje: 2022. aprilis 14.)
20 ANDTRSFN Uj fazisba lepett a globahs mmlmuquo bevi e7ete<e
hu .

(Utolso letoltes 1de]e 2022. aprilis 14.)
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szavazas bevezetése volt. Sajnos a véto bejelentésével ismét ezt litom az egyediili
megoldasnak akkor is, ha a tobbi érintett allam tovabbra is be kivanja vezetni a
globalis minimumadét. Bruno Le Maire francia pénziigyminiszter is a magyarorszagi
dontés bejelentésekor a mindsitett tobbségi szavazds bevezetése mellett érvelt,
szerinte tarthatatlan az egyhangu szavazas.

6. Osszegzés

Nyilvanvalé, hogy a globalizacid, az tzleti modellek és a technolégia fejlédése
nyomast gyakorol a mult szazad elején kidolgozott nemzetkézi adérendszerekre és
elméletre. A digitalizacio6 ezt tovabb sulyositotta, ami még nyilvanvalobba tette, hogy
a jelenlegi ad6zasi szabalyok nem alkalmasak arra, hogy a digitalis cégek is aranyosan
kivegyék a résziiket a kézteherviselésbsl. ™

A digitalis vallalkozasok sajatos jellemz&je az, hogy versenyel6nybe keriilnek a
hagyomanyos — gazdasaghan —mtkédé  vallalkozasokkal — szemben, —effektiv
adoterhelésiik joval kisebb, mint a hagyomanyos gazdasagi szereploké. A digitalis
vallalkozasok kiemelked§ versenyelényben vannak mas véllalkozasokkal szemben,
a kies6 bevételeket pedig a gazdasig mas szerepléitdl, illetve a fogyasztoktol kell
beszedni. Ez azonban nem egy hosszutavon tarthaté koncepcié. Fontos kritérium
az adoézasi alapelvek, szabdlyok atgondolasa, azoknak a megvaltozott gazdasagi
kérnyezetnek az igazitasa.”” A digitdlis szektor adéztatasa kapesan nem csak az a
kérdés, hogy az allamhéztartasi bevételek fenntarthatésiga szempontjabol melyik
ado6zasi rendszer a hatékonyabb, hanem az is, hogy a valasztott adérendszer
atlathatésaga, célszerlsége, eredményessége ellenérizhet6-e. Nem utolsé sorban
pedig az addéhatésagnak megfelelé moédszertannal és infrastruktiraval kellene
rendelkeznitik a digitalis szektor tevékenységeibdl szarmazé addbevételek és
naprakész nyilvantartasanak fenntartdsara, ezzel is biztositva a digitdlis szektor
megadéztatasanak ellenSrizhetSségét.?

2L WAGNER Tamas Zoltan: A digitalis adok kérdése, kilonos tekintettel a cseh szabalyozasra p. 110.
http://real.mtak.hu/108886/1/08 KulugyiMuhely WagnerTamasZoltan DOLpdf

(Utolsé letoltés ideje: 2022. aprilis 8.)

22 ADO ONLINE (2018): i.m.

2 PULAY — TESKI (2020): i.m.
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